Page 1 of 1 



Unknown 



From: cindysmi@acsalaska.net 

Sent: Wednesday, March 19, 2008 9:00 AM 

To: Govemor Saran Patin (GOV sponsored) 

Cc: Lieutenant Govemor Sean Parnell (GOV sponsored); Tibbles; Michael A (GOV); Rehfeld; Karen J 
(GOV); Rep.Mike.Chenault@legis.state.ak.us 

Subject: Veto F&G#44823- Kasilof boat launch 

March 19, 2008 
State of Alaska 
Office of the Govemor 
Juneau, Alaska 

Re: Lower Kasilof Boat Launch, FY2009 Govemors Capital Budget Appropriatlon Department of Flsh and 
Game, proposal #44823 in SB256 

Honorable Govemor Palin: 

I understand that Fish and Game proposal #44823 is in your capital budget, but I would like to request 
that you veto this funding. How can F&G get funding to buy prlvate property, to put in a public access 
motorized boat launch, before there has been any environmental assessments, public concems, and 
input from the local residents, on how this will impact the river and our community. We do not want any 
motorized public access this far up the river, if there is a need for a motorized boat launch then it should 
be centrally located at the mouth of the Kasilof River where all the other boat traffic is located. We are 
concemed that once F&G get funding for this proposal we will have no recourse to keep this out of our 
neighborhood and protect the Kasilof River. 

I am aware that Fish and Game say they are gotng to evaluate two sites for this proposal, the Trujillo 
parcel and Foxhill Estate Subdivision. I cannot support the funding of this proposal because the Trujillo 
parcel is where Kenai River Sportfishing Assoc. targeted, while floating with Fish and Game, as their ideal 
boat launch that will be used primarily for commerclal gulde drift boat interest, but in order to obtain the 
use of Federal money from the tackle tax, they need to create a motorized boat launch for public use. I 
am concemed that what is happenlng to the Kenai River with overuse of motorized boats and increased 
traffic, how can we let the same devastation happen to the Kasilof River? As residents of this community, 
do we not have the right to express our concems and have them heard before F&G have the funds to 
purchase one of these sites? 

There are many people, myself included, that are very concemed with the issue of more traffic on the 
Kasilof River especlalty with motorized public access, when the Kenai River is being purged of two-stroke 
motors where will all those dlsplaced dipnetters and fisherman end up? This is bigger than F&G wanting 
to use access through our neighborhood, this Is goirtg to be devastating to the Kasilof River and our 



Last year you vetoed thfs project Unfortunately, it has passed the House and Senate process this year, I 
urge you to veto it again. 

Thank you for your time. 

Sincerely, 

Cynthia Smlth 

clndvsmi@acsalaska.net 

262-8432 



10/23/2009 



community. 
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Unknown 



From: Govemor Sarah Palln (GOV sponsored) (govemor@alaska.gov] 

Sent: Wednesday, March 19, 2008 10:06 AM 

To: cindysmi@acsataska.net 

Subject: RE: Veto F&G#44823- Kasllof boat launch 

Thank you for writing to Alaska Governor Sarah Palin. The concems, opinions, and/or Information you 
have sent are important and valuable to the Governor. Although she is unabie to respond to each and 
every email herself, your message has been recelved and is being reviewed by the appropriate staff 
person in thls office who can best address your need, suggestion, or comment. 



From: dndysmi@acsalaska.net [mailto:dndysmi@acsalaska.net] 
Sent: Wednesday, March 19, 2008 9:00 AM 
To: Govemor Sarah Palin (GOV sponsored) 

Cc: Ueutenant Govemor Sean Parnell (GOV sponsored); Tlbbles, Michael A (GOV); Rehfeld, Karen : 
(GOV); Rep.Mike.Chenault@legls.state.ak.us 
Subject: Veto F&G# 44823- Kasilof boat launch 

March 19, 2008 
State of Alaska 
Office of the Govemor 
Juneau, Alaska 

Re: Lower Kasilof Boat Launch, FY2009 Govemors Capital Budget Appropriation Department of Fish and 
Game. proposal #44823 in SB256 

Honorable Govemor Palin: 

I understand that Fish and Game proposal #44823 is in your capitai budflet, but I would like to request 
that you veto this funding. How can F&G get funding to buy private property, to put in a public access 
motorfzed boat launch, before there has been any envlronmental assessments, public concems, and 
input from the local residents, on how this will impact the river and our community. We do not want any 
motorlzed public access this far up the rtver, if there is a need for a motorized boat launch then it should 
be centrally located at the mouth of the Kasilof River where all the other boat trafftc is located. We are 
concerned that once F&G get funding for this proposal we will have no recourse to keep this out of our 
neighborhood and protect the Kasilof River. 

I am aware that Fish and Game say they are going to evaluate two sites for this proposal, the Trujillo 
parcel and Foxhill Estate Subdrvision. I cannot support the funding of this proposal because the Trujillo 
parcel is where Kenai River Sportfishlng Assoc. targeted, white floating with Fish and Game, as their ideal 
boat launch that will be used primariry for commercial gukle drift boat interest, but in order to obtain the 
use of Federal money from the tackle tax, they need to create a motorized boat launch for public use. I 
am concerned that what is happening to the Kenal River with overuse of motorized boats and increased 
traffk;, how can we let the same devastation happen to the Kasilof River? As residents of this community, 
do we not have the right to express our concems and have them heard before F&G have the funds to 
purchase one of these sites? 

There are many people, myself included, that are very concerned with the issue of more traffic on the 
Kasilof River, especially with motorized public access, when the Kenai River is being purged of two-stroke 
motors where will all those displaced dipnetters and fisherman end up? This is bigger than F&G wanting 
to use access through our neighborhood, thls is golng to be devastating to the Kasilof River and our 
community. 

Last year you vetoed this project. Unfortunately, H has passed the House and Senate process thls year, I 
urge you to veto H again. 

Thank you for your time. 

Sincerely, 

Cynthia SmJth 

Vr |ndvsmi<aaesalaska.net 

262-8432 



10/23/2009 



Unknown 



From . PARNELL, 8 (GOV sponsored) [/0=SOA/OU=FIRST ADMINISTRATIVE 

GROUP/CN=RECIPIENTS/CN=SRPARNELL1] 
Sent: Wednesday,March19,20083:18PM 
To: 'gov.sarah@yahoo.com' 
Subject: Guestbook 

Just noticed you signed our guest book a week ago. Thanks for atopping by from your "down 
the hall" address. 



Unknown 



Fagerstrom, Erika (GOV) [/0=SOA/OU=FIRST ADMINISTRATIVE 
GROUP/CN=RECIPIENTS/CN=EFAGERSTROM] 
Wednesday, March 19, 2008 2:21 PM 
'gov. sarah@yahoo.com' 
Re: Diane 

It will be ready and waiting for you tomorrow morning. :) 
Original Mcsaage 

Prom : gov . sarahsyahoo . com <gov . sarahsyahoo . com> 
To: Fagerstrom, Erika (GOV) 
Sent: Wed Mar 19 13:54:55 2008 
Subject: Re: Diane 

Thanks. 1*11 bring it with me in the morning. 
Original Message 

Prom: "Fagerstrom, Erika (GOV) " <erika.fagerstromfcalaska.gov> 

Date: Wed, 19 Mar 2008 13:54:10 
To : gov. sarahayahoo . com 
Subject: Re: Diane 



From: 

Sent: 
To: 

Subject: 



She just made a bunch of banana bread. We'll send that over in a basket-can do juice too 
if that sounds good... unless we hear otherwiae. Thanks, E 



Original Message 

Prom: gov.sarah@yahoo.com <gov. aarahayahoo.com> 
To: Fagerstrom, Erika (GOV) 
Sent: Wed Mar 19 13:46:56 2008 
Subject: Diane 

Could u ask her to prepare something that I could bring to Sen. Dyson's morning meeting 
tomorrow in his office? It's a morning mtg that I'd guess includes about 20 people- I '11 
check for sure but we'll assume 20 for now. Thanks 

Sent from my BlackBerry» device from Cellular One 

1 
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Unknown 



From* gov.sarah@yahoo.com 

ggnt- Wednesday, March 19, 2008 1:55 PM 

To- ' Ruaro; Randall P (GOV) 

Subject Re: Response to Senator Dyson's Re: Eagle River Loop Road 



Thanks 

Original Message 

From: "Ruaro, Randall P (GOV)" <randall.ruaro«alaska.gov> 

Date: Wed, 19 Mar 2008 13:44:18 
To:Sarah Palin <gov.saraheyahoo.com> 

Subject; RE: Response to Senator Dyson's Re: Eagle River Loop Road 



Governor : 

I have an appointment with Senator Dyeon for 4:30 today to discuss. 



Thanks, 



Randy 



From: Saran Palin [mailto:gov.sarahi9yahoo.com] 
Sent: Wednesday, March 19, 2008 1:36 PM 
To: Ruaro, Randall P (GOV) ; Tibbles, Michael A (GOV) 
Cc: Von Scheben, Leo (DOT) 

Subject: Re: Response to Senator Dyson's Re: Eagle River Loop Road 
yes, pls follow up with Fred. let him know we don't ignore his concerne. 
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"Ruaro, Randall P (GOV) " <randall.ruaroaalaska.gov> wrote: 



Governor : 

DOT' s response to Senator Dyson's draf t editorial on Eagle River Loop Road is attached. 
My understanding is that over the years, DOT has communicated these points to him. 

Would you like me try and talk with the Senator on these issues? 



Randy 

Z 
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Unknown 



Sent: 
To: 

Subject 



From: 



Fagerstrom, Erika (GOV) [/0=SOA/OU=FIRST ADMINISTRATIVE 
GROUP/CN=RECIPIENTS/CN=EFAGERSTROM] 
Wednesday, March 19, 2008 1:48 PM 
'gov.sarah@yahoo.com' 
Re: Diane 



No problem. ThanksJ E 
original Message 

Prom : gov . sarah«yahoo . com <gov . earahOyahoo . com> 
To: Fagerstrom, Erika (GOV) 
Sent; ffed Mar 19 13:46:56 2008 
subject: Diane 

Could u ask her to prepare aomethlng that I could bring to Sen. Dyson's morning meeting 
tomorrow in his office? Ifs a morning mtg that I'd guess includes about 20 people- I '11 
check for sure but we'll assume 20 for now. Thanks 

Sent frora my BlackBerry* device from Cellular One 



l 
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Unknown 

From: gov.sarah@yahoo.com 

Sent: Wednesday, March 19, 2008 1:27 PM 

To: Peny; Kristina Y (GOV) 

Subject: Re: Rosanne 



Great. Pls see if she can come down here aooner raJtbftr than later. Monday? If she's good, 
ehe's got to fiil the role of the Comm boss, and Privilej can still come on bd too in the 
Anchorage office if that's still her plan. We reducecTSecurity to 1.5 hourly, on call as 
needed (keeping Bob and Tom part time) - that's confidential until Nizich tells them all - 
so we have the funds for beefed up Comm Btaff now. 

Original Message 

From: "Perry, KriBtina Y (GOV)" <kris.perry@alaska.gov> 



Date: Wed, 19 Mar 2008 11:20:22 
TorSarah Palin <gov.sarah«yahoo.com> 
Sub j ect : Rosanne 



X met w/Rosanne 



Privileged or Personal Material Redacted 



Privileged or Personal Material Redacted 



If you'd like to meet w/her, I can arrange f or Friday in Anchorage o r perhaps she can fly 
to Juneau next week and also meet w/others. iPrivileaed or Personal MateJ 



Kris 



i 
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Unknown 



From: gov.sarah@yahoo.com 

Sent: Wednesday, March 19, 2008 12:15 PM 

To: Leighow; Sharon W (GOV) 

Cc: Perry; Kristina Y (GOV); Mason; Janice L (GOV); Fagerstrom; Erika (GOV) 

Subject: Re: Institute of the North 

Sounds good. Thanks 

Sent from my BlackBerry* device from Cellular One 



Original Message 

From: "Leighow, Sharon W (GOV) " <sharon.lelghowSalaska.gov> 



Date: Wed, 19 Mar 2008 11:11:11 
To:Sarah Palin <gov.sarah9yahoo.com> 

Cc: "Perry, Kristina Y (GOV)" <kris.perry®alaska.gov>, "Mason, Janice L (GOV)" 
<janlce.mason«alaska.gov>, "Fagerstrom, Erika (GOV)" <erika.fagerstrom<9alaska.gov> 

Subject: Institute of the North 



Governor- 



The Institute of the North is working on an educational DVD project called «You Own 
Alaska". The producer, Maria Williams, sat next to you on a recent flight from Seattle. 
They are requesting a 30 minute interview with you on the issues of being good stewards of 
Alaska's resources, our responsibilitles to ensure Alaska's f uture, and what it means to 
have a stake in Alaska. I will get questions in advance. 



They would bring a team of four to Juneau and will likely have a lot of eguipment to set 
up They have requested 90 minutes to set up so I thought maybe we could shoot this at the 
mansion Erika and I could coordinate the set up so you would just have to show up for 
the interview. I have talked with Janice and we could do this next Thursday. Please let 
me know. 



Sharon Leighow 

Deputy Press Secretary 

Deputy Communications Director 

(907) 269-7450 Anchorage 

1 



PRA_GSP01_0013680 



(907) 465-4031 Juneau 
(907) 240-7943 cell 



2 
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Unknown 

From: Govemor Sarah Palln (GOV sponsored) [govemor@alaska.gov] 
Sent: Wednesday, March 19, 2008 2:51 PM 
To: Spencer; Kari L (GOV) 

Subject: FW: Constituent representation on Fish and Game proposal # 44823 



From: Sandy [mailto:sacmatthews@acsalaska.net] 
Sent: Wednesday, March 19, 2008 1:38 PM 
To: rep_mike_chenault@tegis.state.ak.us 

Cc: Governor Sarah Palln (GOV sponsored); Lt.Govemor@gov.state.ak.us; Tlbbles, Mlchael A (GOV) 
Subject: Constituent representatton on Fish and Game proposal # 44823 

Representative Chenault, 

My neighbors and I are very disappointed to know that your office will not be forwarding 
our correspondence to you regarding our opposition to ADF&G proposal # 44823, the 
purchase of the Trujillo property on to the Governors office. 

This has gone beyond just keeping our neighborhood as it is. The health of the Kasilof 
River and its strong salmon runs are at stake. As you know the Kenai River has over 
crowding, destroyed habitat, aggressive power boaters (guides and private) 
hydrocarbon pollution, and boat motor noise pollution. And now the State wants to bring 
that to the Kasilof River. 

As your constituents my neighbors and I would like you to see to it that our voices are 
heard. Governor Palin will make the final decision on funding the proposal and we 
would like her to see how strongly we oppose it. 

Sincerely, 

Sandra Matthews 
P.O. Box 265 
Kasilof Alaska, 99610 



10/23/2009 
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Unknown 

From: Governor Sarah Palln (GOV sponsored) [govemor@alaska.gov] 

Sont: Wednesday, March 19, 2008 2:48 PM 

To: Spencen Kari L (GOV) 

Subject: FW: C.Smith fbllowup oppose F&G 



From: dndysml@acsalaska.net [mailto:clndysml@acsalaska.net] 
Senti Wednesday, March 19, 2008 11:29 AM 
To: tom.wright@tegis.state.ak.us 

Cc: Governor Sarah Palin (GOV sponsored); Lieutenant Govemor Sean Pamell (GOV sponsored); Tibbles, 
Mlchael A (GOV) 

Subject: C.Smith fbllowup oppose F&G 

March 19, 2008 
State of Alaska 

Representatrve Mike Chenault's Office 
Mr. Wright, 

I wanted to follow-up with our conversation this moming regarding a Lower Kasilof public access 
motorized boat launch, and would appreciate If Mr. Chenault woukJ please send all copies of my 
correspondence with your office and yourself to Govemor Palin. I would also like Mr. Chenault to send a 
letter of the concems in his District regarding Fish and Games Proposal #44823 in SB256, to Govemor 
Palin. 

I am aware that this project Is In her capital budget and was placed there earty in the process, 
before anyone in our community realized that this project was again in the budget, after being vetoed last 
year. We have sent numerous letters of concem regarding the process with which this project has been 
initiated and pushed through. 

Mr. Chenault is our District Representative and I feel that he should let Govemor Palin know that, as of 
recently, we have been trying to get our concems heard by all departments involved in this process. I 
understand that Mr. Chenault met with Fish and Game, but that does not subside my concems, I would 
still like Mr. Chenault to address my concems to the Govemor in a letter from his constituents opposed to 
the funding of this proposal. I woukl like to see this proposal vetoed. Thank you for your «me. Please 
see that Mr. Chenault also receives a copy of this correspondence. 

Sincerely, 

Cynthia Smith 
Kasilof, Alaska 
262-8432 



10/23/2009 
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Unknown ' 

From: Sarah Palin [gov.sarah@yahoo.com] 

Sent: Wednesday, March 1 9, 2008 1 :36 PM 

To: Ruaro; Randall P (GOV); Tibbles; Michael A (GOV) 

Cc: Von Scheben; Leo (DOT) 

Subject: Re: Response to Senator Dyson's Re: Eagle Rlver Loop Road 
yes,plsfollowup withFred. let bim know we don't ignore his concerns. thanks 

"Ruaro, Handali P (GOV) " <randalLruaro@alaska.gov> wrote: 

Governor: 

DOTs response to Senator Dyson's draft editorial on Eagle River Loop Road Is attached. My 
understandlng is that over the years, DOT has communfcated these points to him. 

Would you like me try and talk with the Senator on these issues? 
Randy 



10/23/2009 
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Unknown 



From: Nate&Roxy Sheets [nrsheets@gmail.com] 
S«nt: Wednesday, March 19, 2008 10:42 AM 

To: Palin; Saran H (GOV); Pamelt; Sean R (GOV); Kreitzer; Annette E (DOA) 

Subject: Budget for Public Safety 

Greetings. 

I recently read the article in the ADN regarding the $70 milllon worth of capital projects vetoed by the 
Govemor last summer. The reason glven for why she was doing that was "to have money for funding 
areas that were important to her, such as: health, publlc safety, education and transportation". I am 
writing this email to remlnd you all of that statement. As of now, the Govemor and her Administratton has 
proved to be false and misleading in these statements. The current contract proposed to PSEA by the 
Palin Admfnistration proves that public safety is not an item that is important to any of you. I am appalled 
that any of you stand by this proposed contract, (a contract that tells every Department of Public Safety 
employee that you have no regard for them, their families and that they are of little or no importance to 
The State of Alaska), and continue to publicfy make statements expounding on how important the safety 
of alt Alaskans is to you. Pertiaps it would be good for all of you to remember the saying "Actions spsak 
louder than words.". The actions shown by this Administration tell me that they are ignorant to the needs 
of the citizens of The State of Alaska and to the safety and well being of all. These are actions that will be 
remembered and explained to every Alaskan I meet. 

Now is the time for each of you to revaluate the proposed contract to the PSEA and make it one that is 
worthy of The State of Alaska. 

Thank you for your time. I will look forward to a response from each of you. This is not my first email or 
letter I have written and I am still waiting for responses on those as well. 

Respectfully, 

Roxanne Sheets 
P.O. Box45 
Aniak, AK 99557 
907-675-4864 



10/23/2009 
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Unknown 



From: 

Sent: 

To: 



gov.sarah@yahoo.conl 
Wednesday, March 19, 2008 6:58 AM 

Katz; John W (GOV); Mason; Janice L (GOV); Nyholm; Allison J (GOV); Persily; Larry A 



Subject: 



(GOV) 

Re: Secretary Gutierrez to AK 



Yes, I' 11 do this. Thanks 

Sent from my BlackBerry* device from Cellular One 

Original Meesage 

From: "John Katz" <jwkatz«ALASKADC.org> 

Date: Wed, 19 Mar 2008 08:01:45 

To:< janice. mason®alaska.gov>, "Allison Nyholm» <anyholm«ALASKADC.org>, "Larry Persily" 
<lpersily«ALASKADC . org> 

Cc:"Governor Sarah Palin" <gov. sarahayahoo.com> 
Subject: Re: Secretary Gutierrez to AK 

Janice would the Governor want us to seek a meeting between the Secretary and her? 
is obviously a Senator Stevens trip, but the Secretary would likely meet with the Go 
if she is interested. 

Topics could include the State' s position on agriculture legislation, beluga whales, 
trade, or fishery issues generally. 

Please note that my email address has changed. My new email address is 
<mailto:jwkatzaalaskadc.org> jwkatz«alaskadc.org. Thank you . 

>» On 3/17/2008 at 11:24 AM, Allison Nyholm <anyholm®ALASKADC.org> wrote: 



Secretary Gutierrez will be in the state March 25th and part of the 26th. He will be doing 



Ali, 
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some events with Senator Stevens in Fairbanks during this trip. 



Allison 



2 
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Unknown 



Sent: 
To: 

Subject 



From: 



Bailey, Frank T (GOV) [/0=SCWOU=FIRST ADMINISTRATIVE 
GROUP/CN=RECIPIENTS/CN=FTBAILEY] 
Wednesday, March 19, 20084:51 PM 
'gov.sarah@yahoo.com'; Ruaro; Randall P (GOV) 
FW: Land Meeting Today 



Positive coraments regarding Christine Klein front the FAA Regional Mgr today out of a 
meeting in Fairbanks. 



Hi Christine, 



I understand you had a fairly productive meeting with Jim and Steve this morning, at least 
we are talking now, which is a huge step in the right direction. I hope you can tolerate 
Steve 1 s exuberance, he is well meaning, but he often times gets overly excited when 
articulating his position. Trust me, we have admonished him to rein in his delivery, and 
we will continue to counsel moderation with him. I hope we can get our next steps meeting 
set so we can move forward on resolving these land use iasues collaboratively. 



Jim and I are truly thrilled to have you as a partner in the important work we have to do 
to ensure safety in Alaska aviation. We are committed to helping you as you work your 
change agenda. Whatever we can do within our purview to help you affect change within the 
DOT, we will do. 



Thanks for embracing this challenge, together I know we- can make this work. 



Regards , 



BK 



Byron K. Huffman 



Airports Division Manager 



FAA-Alaskan Region 



F 



1 
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(907) 271-5438 

"Finding ways to say yes. 
Not reasons to say no" 
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Unknown 



From: Ruaro, Randall P (GOV) [/O=S0A/OU=FIRST ADMINISTRATIVE 
GROUP/CN=RECIPIENTS/CN=RPRUARO] 

Sent: Wednesday, March 19, 2008 7:26 PM 

To: gov.sarah@yahoo.com 

Subject: Visit with Sen. Dyson 

Govemor: 

Mike Bamhill from LAW, Russ Kelly, and I spent about an hour wlth Senator Dyson. Basically, he has 2 issues. 

1) . Use of Leglslatlve Intent Language. Senator Dyson wants the legislature to be able to control the size and 
other details of state construction projects through "intent" language ln the budget An example he gave relative 
to the Eagle River Loop Road project was that he wanted the speed limit to be lower and the median to be about 
200 feet shorter. (He has constituent(s) with a business who are concerned customers will have a harder time 
maklng left tums to hls business because of the median) He wants the legislature to be able to control these 
klnds of details through intent language. Mr. Bamhill explained the legal issues and we discussed that DOT is 
usually in a better positlon to determine these details through their engineers and safety experts. He said he 
understood, but wants to pursue the issue through a court case if necessary. 

2) Changes to Eagle Rlver Loop Road. Senator Dyson wanted several changes to the project DOTmade 
some changes, like partially narrowing the width of the project to the e»sSng ROW, but refused to make other 
changes. llke lowering the speed limit and shortening the median. Senator Dyson said this upset him and he was 
stlll golng to submlt his letter to the editor of the Eagle River Star. 

DOT said they get put in a difficult position on projects like this. They design and buikJ roads to serve the 
numbers of peopte using the road. On a high volume road like this, it has to be built a certain way to be safe and 
keep traffic moving, but this can cause problems wlth the people Itving or having businesses on the frontage part 
of the road DOT held 10-12 public meetings and says that at some meetings, public comments were well in 
favorof the bike paths. DOT feels they made reasonable changes to the project to the extent they could without 
getting into safety Issues. 

I will continue to work with Leo on a plan to get DOT out and communicate with legislators during the interim on 
the STIP, earmarks, etc. We may be able to head off Issues llke this in the future with more communication and 
there is clearly a high level of frustration by many legislators with DOT. 

Randy 



8/24/2009 
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Unknown 

From: Frye, tvy J (DOA) £/0=SOA/OU=FIRST ADMINISTRAT1VE 
GROUP/CN=RECIPIENTS/CN=IJFRYEJ 

Seni: Wednesday, March 19, 2008 9:28 AM 

To: gov.sarah@yahoo.com 

Subject: supplemental 

I agree with Therriault — I think Harris and Lyda are purposefully making this a difficult process. 
Unfortunate they can't just do what's right. You're awesome tho. . . 



Therriault explained his no vote on the Senate floor. He argued that it was inappropriate to include the 
capital itcms in a supplemental budget, which is generally used to cover unexpected expenses incurred 
over the course of the year. And he accused majority members of including the items in the budget, 
which covers fiscal year 2008, to make the 2009 capital budget look smaller. 

He also suggested majority members were deliberately not cooperating with the govemor. 

"It just leads me to believe that there must be some other reason (for not putting the projects in the 
capital budget) he said. 

Therriault said later he thought there might be some effort "to keep some members agitated at the 
govemor," but wouldn't be more specific. 

On the floor, members of the bipartisan majority defended the bill by pointing to the savings elements 
and runding for certain programs. 

Hie five members of the Republican minority were the only senators to vote against the bill. 



8/24^009 
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Unknown . 

From: John Katz [hvkatz@ALASKADC.org] 
Sent: Wednesday, March 19, 2008 8:37 AM 
To: Govemor Saran Palin 
Cc: Mlchael TibWes; Kris Perry 
Subject: Senator Murkowsk! Lunch 

I understand that you had lunch with Senator Murkowski yesterday. I'm not 
prying, but just wanted to know how it went and whether there is anything that we 
should follow-up on from here. 

I was pleased with Senator Stevens' recent clarification on earmarks but have 
concluded that there is nothing more we can do to change the inaccurate 
perceptions of the Voice of the Times on the State's earmark policy. 

Please note that my email address has changed. My new email address is 
jwkatafgialaskadc.org . Thank you . 



8/24/2009 
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From: Ruaro, Randall P (GOV) [/0=SOA/OU=FIRST ADMINISTRATIVE 
GROUP/CN=RECIPIENTS/CN=RPRUARO] 

SenL- Wednesday, March 1 9, 2008 1 2:02 PM 

To: 'Sarah Palln'; Tlbbles; Michael A (GOV) 

Cc: Von Scheben; Leo (DOT) 

Subject: Response to Senator Dyson's Re: Eagle River Loop Road 
Govemon 

DOTs response to Senator Dyson's draft editorial on Eagle River Loop Road is attached. My understanding fe 
that over the years, DOT has communicated these polnts to him. 

Wbuld you like me try and talk with the Senator on these issues? 
Randy 



8/24/2009 
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Unknown 

From: Perry, Kristina Y (GOV) [/0=SOA/OU=FIRST ADMIN1STRATIVE 
GROUP/CN=RECIPIENTS/CN=KYPERRYJ 

Serit: Wednesday, March 19, 2008 11:20 AM 

To: 'SarahiPafin* 

Subject: Rosanne 



metw/Rosanne Ipriyileged or Personal Material Redacted 



Privileged Of Perauiiai mawuai iwuauro' 



If you'd like to meet w/her, I can arranae for Friday in Anchorage or perhaps she can fly to Juneau next week and 
alsomeetw/others. |Privileged or Persorj 



Kris 



8/24/2009 
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Unknown 

From: Ruaro. Randall P (GOV) [/OSOA/OU=F1RST ADM1NISTRATIVE 
GROUP/CN=RECIPlENTS/CN==RPRUARO] 

Sent: Wednesday, March 19, 2008 1:44 PM 

To: 'Sarah Palin' 

Subject: RE: Response to Senator Dyson's Re: Eagle River Loop Road 
Govemon 

I have an appointment with Senator Dyson for 4:30 today to discuss. 

Thanks, 

Randy 



From: Sarah Palln [mailto:gov.sarah@yahoo.com] 
Senb Wednesday, March 19, 2008 1:36 PM 
To: Ruaro, Randall P (GOV); Tlbbles, Mfchael A (GOV) 
Cc: Von Scheben, Leo (DOT) 

Subject: Re: Response to Senator Dyson's Re: Eagle River Loop Road 
yes,plsfoIlowupwithFred. let him know we don't ignore his concems. thanks 

"Ruaro, Randall P (GOV)" <randallruaro@alaska.gov> wrote: 
Govemor 

DOTs response to Senator Dyson's draft editorial on Eagle River Loop Road is attached. My understanding is 
that over the years, DOT has communicated these points to him. 

Wbuld you like me try and talk with the Senator on these issues? 
Randy 



8/25/2009 
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Byere, GailY(LAW) 



From: wfnczura@mtaontine.net 

Sent: Wednesday, March 19, 2008 9:42 PM 

To: Notti; Emii R (CED) 

Cc: Palin; Saran H (GOV) 

Subject: Letter 

Attached is a letter that may be of interest to you. I welcome any questions/comments you may 
have. 

John Winczura RN, PA-C 



6/9/2009 
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JaiiiWhea— BHRftC 



1444 South Creek Rd 
Eagle Rfver, AK 99577 
(907) 696-1080 



March 19.2008 

Alaska State Medfcal Board 

Dear Board Members: 

I am addresslng thls board once agafn because of dlfficutties that I am havtng In successfully 
woridng as a physlcian asslstant m the posUons that I have attempted to be hlred In, but maWy 
because of the dtfficulty that I am having fn saitefying the demands of thte board for obtaWng a 
colabotative physlctan In the Anchorage bowi Atthough i have addressed several dtfferent physidane 
in the area, I have been unable to find one that Is willing to act as a colabofative physictan In my 
buslness endeavor. Sadty, aKhough one would Uke to think that there are no ramfficatfons from others 
coocem^ahWo^ofakwhollsni.inreaJIrfethisisfiotthecase. I have mentioned beforethat I trufy 
regret my past actJons whtte actively practicing as an ateohoUc I have now been sober for 7 1/2 years 
and am trytng to get my Hfe back together again. Thte has been an upward battte afl the way. I am not 
expecting othere to feel sony for me, I am not trylng to mata excuses, and I do not expect that "the 
world owes me". Be that as K may, K Is dear to me that the publfc at large stiif has a very negatJve 
attitude towards recovering arcohoRcs and addicts. 

Thisi8not)u8tastaiement thisisafacL I have personaBy experienced thte situatJon over and 
over again. Major hospitab In the area have rafused to hire me Into positions that I am welkiijaBfied for 
even though at the tkne they have had a shortage of qualiffed penwnnel apptyhg for these poaUons. 
Several posUoms as a physldan asslstant that I have appfisd for in private cdnics, I have never made it 
past the interview. It seems as soon as I mentioned that I am a recovering aleohoBc, or that I am 
worklng under a Memorandum of Agreement wKh the State Mecflcai Board, Interest seems to 
completety dle off. I realtze that the underlying re as ons for thte dtecriminatory behavlor stem from my 
past history, but that te just it-Jt is past Nstotyl Once again I remind thte board that I have been ctean 
and sober for about 7 1/2 years. 

There are several new members sitting on thte board now that may not know my history. lam 
therefore golng to briefly review the history of my irrteraction with thls board. In November of 2000, 1 
realzed that my ccfisurnption of alcohol had become completeiy out of controL I voluntanly admtted 
myself to a world renowned treatment program for heatthcare professtonate Tatoott Recover/ Center" 
and spent the next four morrths in inpatlent treatment. I Nwested aB thte time and money because I fett 
fce I needed to do thte to save my Hfe. When I was dtecharged from thte facSty, l retumed to Alaska 
wKh the intentlon of retumlng to work as recommended by my treatment counselors. I approached 
both the Alaska State Nurslng Board and the Alaska State Medlcal Board wrth the Interrtton of belng 
completeiy open and honest with these boards as to my past transoresstons and my intentlon for long 
term sobrtety for the future. Irrterestingry enough, both these boards are under the umbreta of the 
Department of Community and Economic DeveJopment, the supervisor of whfch at that time was Rick 
Urion. The nurslng board, afterrevtewlr^rriy Wstwyandtherecor^ 

elected to aDow me to go back to work wilh a Memorandum of Agreement that wouU appropriately 
supervtee my ernpioyrnent as a regtetered nurse. (I was at that tfene Kcensed both as a regtetered 
nurse and a physidan asslstant). The executive dfrector of the nursing board even helped me obtaki 
myflrstjob. 

However, when I approached the medteai board, 1 had a oomptetafy dJfferent reactton. The 
chakpareon (Martha Cotten) blatantty stated during that meetfng that "lf K were up to me you wouU 
never get vour physiclan asstetant «cense again (because you are an alcohoflc and you fed to thte 
board)". Needless to say I was flabbergasted. I spent the next 3 1/2 years approacNng the board 
several tknes attemptirig to get my Ucense renewed. I had even on the first meetfng occaskm had a 
terrtattve Memorandum of Agreement worked out by the medlcal board Investigators and myself for 
submtostonto the board. That MOA was thrown out without any consideratton. After 3 1/2 years, when 
the board finally decided that I was worthy of having my Ucense retumed, voted to reinstate my Bcense 



PRA_GSP01_0013697 



• Page2 



March 19,2008 



and ttwn immediately voted to suspend B for another year. Durtng this entlre tJme I was belng 
montored by an entity of the Department of Cornmunlty and Economfc Devetopment After that year 
suspension the board finally accepted a merrorandum of agreemerrt and I was abte to have my Bcense 
renewed. KtookmeoversiKrmnthsaftermylloensebe^ 

even though I was beaUng the streets dafly. One of the cSntes that 1 appBed to had actualy hired me, 
signed a coflaborative ptan that was to be submtted to the medfcal board, and then the fblowing day 
altar reading a copy of my Memorandum of Agreement (that I am requined to glve to any of my 
ernployers) backed out of the agreement and made an exajse about why he coukJ not hire me at that 
ume. I have reviewed these events not to obtain sympathy from you, nor to self justify my feetings 
toward the actions of thls board In the past, but to enSghten you as to what has transpired over the past 
71/2years. I am now 60 yeare okJ, without a steady means of ernptoyrnent, recentty diagnosed wtth a 
potentlafly tetal diseaee, unable to complete the requirements for thls board h order for my ktea for a 
busfness venture to come to fruWon due to the lack of wfflngness to partidpate as a cotaborative 
physician by those phystcians approached in the Anchorage area. I therefore woukJ Bke to suggest 
some things that the board can oonsider to help me be succassful In woridng In the profession that I 
worked so hardfor. 

Atthe last meeting that I attended, I requested some minor changes In the memorandum of 
agreerrentthatwoiMenabte Atthfetirnel woukJIiketo 

make some suggestions that migrrt make this board feel more comfortable. 

1. Dismiss the remaining portion of my memorandum of agreement slnce I have already 
satlsfied the usuai and customary length of supervteton requtred by either the nursfng or the medteal 
boards. Or, 

2. Alow my attemate coliaborafive physician to be outslde of the Anchorage area wtth the 
caveat that I malntah face-to-face contact wtth my primary collaborative physician at leastonce a week 
via a video Ink between myself and the primary physician. A face-to-face meeting in person woukJ be 
necesearyat leastonce a quarter. I wouJd be more than wIBing to have a face-to-face meeting wth the 
medteal board Inyestlgator in charge of my case as frequently as once a week In addiUon to the 
requlrement8 already set forth In the current memorandum of agreement. 

I have mabitalned in the past that this board te operating outslde the guideHnes of the 
American Wtth Dteabllities Act conceming the treatmerrt of recovering alcohoHcs and addtets such as 
myseif. I have induded wth thte letter an attachment from the Der^rtrnent of Justice conceming Trtte II 
of the ADA. I strongfy suggest that you review this, especialy the highHghted areas so that you may 
understand why I have been so frustrated wrth my treatment by thls board so far. I am not asldng for 
sympathy, I am not Irytng to make excuses, and I am not expecUng anything to be done outslde of what 
Is tegalty right In the past I have been cnDcized fbr my outspoken natura. K Is not wfthin this boartfs 
jurfsdlctton to have tbetf declslons be influenced by my right to free speech. I have ahvays dor» my 
best to be comptent to the demands made of me, afbeit at times wtth prejudice; and t have atways 
maintahed professionaism in my actions and responses. I AM NOW FORMALLY REOUESTING 
REASONABLE ACCOMADATtON UNDER TITLE II OF THE ADA. 



SJncerefy, 




PA-C 

4 Medfcine LLC 



cc Gcvemor Sarah Pafln 

EmH NotU, Cornrnisstoner DCED 



DEPARTMENT OF JUSTICE 



Office of the Attorney General 
28 CFRPART35 
[Order No. ] 

Nondiscrlmination on the Basis of Disability in State and Local Government 
Services 

AGENCY: Department of Justice. 
ACTION: Final rule. 

SpMMARYjjTJtfs.^te imptements subtitle Aof title II of the Americans with .... 
Di'sai^iitj^ discrimination on the basis of 

disa^aityil^ 

9^B^ % d|^t^d^^6|^ tMi ii)Q^ak^f jft^cfissCbiH^ ^intrOie servii^y'pro^aimiOr.activitiesofall 
State an'd;(oeftliigow*lTim'ents t It extends the prohibition of discrimination in federally 
aislst^prigta^ of the RehabiHtation Act of 1 973 tp all 

activitfes of S^ includirig those that do not receive Federal 

finaticial as$istanc^ .andmcorporates specifi of discrimination on the basis 

of tobility ?frttn tities I, ifr» andV of the Americans with Disabiltties Act. This rule, 
therefoi^ adopts th« general proHibitibhs of discrimination established under section 504, 

d?aartM^^^4^ f - l?«>vidfiiitf ec^ally :<^e>c^iye Communications. It also sete fortb 
standards fc*iw^^ on the basis ofmental or physicai disability, 

p^rovides ia definitiph of disability arid qualified individual with a disability, and 
establishes a.complaint mechanism for resolving allegations of discrimination. 

EFFECTTVE DATE: January 26, 1992. 

FOR FURTHER INFORMATION CONTACT: 

Barbara S. Drake, Deputy Assistant Attorney General, Civif Rights Division; Stewart B. 
Onegiia, Chief, Coordination and Review Section, Civil Rights Division; John L. 
Wodatch, Director, Office on the Americans with Disabilities Act, Civil Rights Division; 
ali of the U.S. Department of Justice, Washington, D.C. 20530. These individuals may be 
contacted tbrough the Division's ADA Information Line at (202) 514-0301 (Voice), (202) 
514-0381 (TDD), or (202) 514- 0383 (TDD). These telephone numbers are not toll-free 
numbers. 

SUPPLEMENTARY INFORMATION: 

Backgrotmd. 
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The landmark Americans with Disabilities Act ("ADA" or "the Act"), enacted on July 26, 
1990, provides comprehensive civil rights protections to individuals with disabilities in 
the areas of employment, public accommodations, State and local govemment services, 
and telecommunications. 

This regulation implements subtitle A of title II of the ADA, which applies to State and 
local govemments. Most programs and activities of State and local govemments are 
rccipients of Federal financial assistance from one or more Federal runding agencies and, 
therefore, are already covered by section 504 of the Rehabilitation Act of 1 973, as 
amended (29 U.S.C. 794) ("section 504"), which prohibits discrimination on the basis of 
handicap in federally assisted programs and activities. Because title II of the ADA 
essentially extends the nondiscrimination mandate of section 504 to those State and local 
govemments that do not receive Federal financial assistance, this rute hews closely to the 
provisions of existing section 504 regulations. This approach is also based on section 204 
of the ADA, which provides that the regulations issued by the Attomey General to 
implement title II shall be consistent with the ADA and with the Department of Health, 
Education, and Welfare's coordination regulation, now codified at 28 CFR Part 41, and, 
with respect to "program accessibility, existing facilities," and "Communications," with 
the Department of Justice's regulation for its federally conducted programs and activities, 
codified at 28 CFR Part 39. 

The first regulation implementing section 504 was issued in 1977 by the Department of 
Health, Education, and Welfare (HEW) for the programs and activities to which it 
provided Federal financial assistance. The following year, pursuant to Executive Order 
11914, HEW issued its coordination regulation for federally assisted programs, which 
served as the model for regulations issued by the other Federal agencies that administer 
grant programs. HEWs coordination authority, and the coordination regulation issued 
under that authority, were transferred to the Department of Justice by Executive Order 
12250 in 1980. 

In 1978, Congress extended application of section 504 to programs and activities 
conducted by Federal Executive agencies and the United States Postal Service. Pursuant 
to Executive Order 12250, the Department of Justice developed a prototype regulation to 
implement the 1978 amendment for federally conducted programs and activities. More 
than 80 Federal agencies have now issued final regulations based on that prototype, 
prohibiting discrimination based on handicap in the programs and activities they conduct. 

Despite the large number of regulations implementing section 504 for federally assisted 
and federally conducted programs and activities, there is very little variation in their 
substantive requirements, or even in their language. Major portions of this regulation, 
therefore, are taken directly from the existing regulations. 

In addition, section 204(b) of the ADA reauires that the Department's regulation 
implementing subtitle A of title II be consistent with the ADA. Thus, the Department's 
final regulation includes provisions and concepts from titles I and III of the ADA. 
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Rulemaking History. 



On February 22, 1991, the Department of Justice published a notice of proposed 
rulemaking (NPRM) implementing title III of the ADA in the Federal Register. 56 FR 
7452. On February 28, 1991, the Department published a notice of proposed rulemaking 
implementing subtitle A of title II of the ADA in the Federal Register. 56 FR 8538. Each 
NPRM solicited comments on the definitions, standards, and procedures of the proposed 
rules. By the April 29, 1 991 , close of the comment period of the NPRM for title II, the 
Department had received 2,718 comments. Foltowing the close of the comment period, 
the Department received an additional 222 comments. 

In order to encourage public participation in the development of the Department's rules 
under the ADA, the Department held four public hearings. Hearings were held in Dallas, 
Texas on March 4-5, 1 99 1 , in Washington, D.C. on March 1 3-1 5, 1 99 1 , in San Francisco, 
California onMarch 18-19, 1991, and in Chicago, Illinois on March 27-28, 1991. At 
these hearings, 329 persons testified and 1,567 pages of testimony were compiled. 
Transcripts of the hearings were included in the Departmenfs rulemaking docket. 

The comments that the Department received occupy almost six feet of shelf space and 
contain over 10,000 pages. The Department received comments from individuals from all 
fifty States and the District of Columbia. Nearly 75% of the comments that the 
Department received came from individuals and from organizations representing the 
interests of persons with disabilities. The Department received 292 comments from 
entities covered by the ADA and trade associations representing businesses in the private 
sector, and 67 from government units, such as mayors' offices, public school districts, and 
various State agencies working with individuals with disabilities. 

The Department received one comment from a consortium of 540 organizations 
representing a broad spectrum of persons with disabilities, In addition, at least another 25 
commenters endorsed the position expressed by this consortium, or submitted identical 
comments on one or both proposed regulations. 

An organization representing persons with hearing impairments submitted a large number 
of comments. This organization presented the Department with 479 individual comments, 
each providing in chart form a detailed representation of what type of auxitiary aid or 
service would be useful in the various categories of places of public accommodation. 

The Department received a number of comments based on almost ten different form 
letters. For example, individuals who have a heightened sensitivity to a variety of 
chemical substances submitted 266 post cards detailing how exposure to various 
environmental conditions restricts their access to public and commercial buildings. 
Another large group of form letters came from groups affiliated with independent living 
centers. 
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The vast majority of the comments addressed the Department's proposal implementing 
title III. Slightly more than 100 comments addressed only issues presented in the 
proposed title II regulaiion. 

The Department read and analyzed each comment that was submitted in a timely fashion. 
Transcripts of the four hearings were analyzed along with the written comments. The 
decisions that the Department has made in response to these comments, however, were 
not made on the basis of the number of commenters addressing any one point but on a 
thorough consideration of the merits of the points of view expressed in the comments. 
Copies of the written comments, including transcripts of the four hearings, will remain 
available for public inspection in Room 854 of the HOLC Building, 320 First Street, 
N. W., Washington, D.C. from 10:00 a.m. to 5:00 p.m., Monday through Friday, except 
for legal holidays, until August 30, 1 99 1 . 

Overview of the Rule. 

The rule is organized into seven subparts. Subpart A, "General," includes the purpose and 
application sections, describes the relationship of the Act to otfier laws, and defines key 
terms used in the regulation. It also includes administrative requirements adapted from 
section 504 regulations for self- evaluations, notices, designation of responsible 
employees, and adoption of grievance procedures by public entities. 

Subpart B, "General Reouirements," contains the general prohibitions of discrimination 
based on the Act and the section 504 regulations. It also contains certain "miscellaneous" 
provisions derived from title V of the Act that involve issues such as retaliation and 
coercion against those asserting ADA rights, illegal use of drugs, and restrictions on 
smoking. These provisions are also included in the Department's proposed title UI 
regulation, as is the general provision on maintenance of accessible features. 

Subpart C addresses employment by public entities, which is also covered by title I of the 
Act Subpart D, which is also based on the section 504 regulations, sets out the 
requirements for program accessibility in existing facilities and for new construction and 
alterations. Subpart E contains specific requirements relating to Communications. 

Subpart F establishes administrative procedures for enforcement of title II. As provided 
by section 203 of the Act, these are based on the procedures for enforcement of section 
504, which, in turn, are based on the enforcement procedures for title VI of the Civil 
Rights Act of 1 964 (42 U.S.C. 2000d to 2000d-4a). Subpart F also restates the provisions 
of title V of the ADA on attorneys fees, alternative means of dispute resolution, the effect 
of unavai labil ity of technical assistance, and State immunity. 

Subpart G designates the Federal agencies responsible for investigation of complaints 
under this part. It assigns enforcement responsibility for particular public entities, on the 
basis of their major functions, to eight Federal agencies that currently have substantial 
responsi bilities for enforcing section 504. It provides that the Department of Justice 
would have enforcement responsibility for all State and local government entities not 
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specifically assigned to other designated agencies, but that the Department may further 
assign specific functions to olher agencies. The part would not, however, displace the 
existing enforcement authorities of the Federal runding agencies under section 504. 

Regulatory Process Matters, 

This final rule has been reviewed by the Office of Management and Budget under 
Executive Order 1 229 1 . The Department is preparing a final regulatory impact analysis 
(RIA) of this rule and the Architectural and Transportation Barriers Compliance Board is 
preparing an RIA for its Americans with Disabilities Act Accessibility Guidelines for 
Buiidings and Facilities (ADAAG) that are incorpbrated in Appendix A of the 
Department's final rule implementing title III of the ADA. Draft copies of both 
preliminary RIAs are available for comment; the Department will provide copies of these 
documents to the public upon request Commenters are urged to provide additional 
information as to the costs and benefits associated with this rule. This will facilitate the 
development of a final RIA by January 1, 1992. 

The Department's RIA will evaluate the economic impact of the final rule. Included 
among those title II provisions that are likely to result in significant economic impact are 
the requirements for auxiliary aids, barrier removal in existing facilities, and readily 
accessible new construction and alterations. An analysis of these costs will be included in 
the RIA. 

The Preliminary RIA prepared for the notice of proposed rulemaking contained all of the 
available information that would have been included in a preliminary regulatory 
flexibility analysis, had one been prepared under the Regulatory Flexibility Act, 
conceming the rule's impact on small entities. The final RIA will contain all of the 
information that is required in a final regulatory flexibility analysis and will serve as such 
an analysis. Moreover, the extensive notice and comment procedure foliowed by the 
Department in the promulgation of this rule, which included public hearings, 
dissemination of materials, andprovision of speakers to affected groups, clearly provided 
any interested small entities with the notice and opportunity for comment provided for 
under the Regulatory FIexibility Act procedures. 

The Department is preparing a statement of the federalism impact of the rule under 
Executive Order 12612 and will provide copies of this statement on request. 

The reporting and recordkeeping requirements described in the rule are considered to be 
information collection requirements as that term is defined by the Office of Management 
and Budget in 5 CFR Part 1320. Accordingly, those information collection requirements 
have been submitted to OMB for review pursuant to the Paperwork Reduction Act 

SECTION-BY-SECTION ANALYSIS: 

Subpart A ~ General 
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§35.101 Purpose. 



Section 35.101 states the purpose of the rute, which is to effectuate sublitle A of title II of 
the Americans with Disabilities Act of 1990 (the Act), which prohibita discrimination on 
the basis of disability by public entities. This part does not, however, apply to matters 
within the scope of the authority of the Secretary of Transportation under subtitle B of 
title II of the Act. 

§35.102 Application. 

This provision specifies that, except as provided in paragraph (b), the regufotion applies 
to all serviceS, programs, and activities provided or nf^mM^l^:.f»AA)9i9ti^»-f as 
that term isdefined m §35.104. Section 504ofthcRchabUitft^oa-Actpf 1973, (29 JJ.S.C. 
794), which prohibits discrimination on the basis of handjcap in federally assiSted 
programs and activities, already covers those programa and acttvitfes df pubHe entities 
that receive Federal financial assistance. Title It dftbe'APA ext»nds ihiapr^hibitidn of 
discrimination to include all services, programs, and actiVjtCesprovwledorniadeavatlable 
by State and local governments or any of their mstrumentaUties j .Qr-a^encles i reganllessof 
the r#4eiptof Federal financial assistance. Exceptas p^vid«4 ib,|&,t^ does 1 

nhi apply to pnvate entities. i f i 

The scope of title II's coverage of public entities is comparable to the coverage of Federal 
Executive agencies under the 1 978 amendment to section 504, which extended section 
504's application to all programs and activities "conducted by" Federal Executive 
agencies, in that title U applies to anything a public entity does. Title U coverage, 
however, is not limited to "Executive" agencies, but includes activities of the legislative 
and judicial branches of State and local governments. AH goveromental activities of 
public entities are covered, even if they are carried out by contractors. For example, a 
State is obligated by title II to ensure that the services, programs, and activities of a State 
park inn operated under contract by a private entity are in compliance with title II's 
requirements. The private entity operating the inn would also be subject to the obligations 
of public accommodations under title III of the Act and the Department's title UI 
regulations at 28 CFR Part 36. 

Aside from employment, which is also covered by title I of the Act, there are two major 
categories of programs or activities covered by this regulation: those involving general 
public contact as part of ongoing operations of the entity and those directly administered 
by the entities for program beneficiaries and participants. Activities in the first category 
include communicatton with the public (telephone contacts, office walk-ins, or 
interviews) and the pubtic's use of the entity's facilities. Activities in the second category 
include programs that provide State or local government services or benefits. 

Paragraph (b) of §35.102 explains that to the extent that the public transportation 
services, programs, and activities of public entities are covered by subtitle B of title 11 of 
the Act, they are subject to the regulation of the Department of Transportation (DOT) at 
49 CFR Part 37, and are not covered by this part The Department of Transportation's 
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ADA regulation establishes specific requirements for construction of transportation 
facilities and acquisition of vehicles. Matters not covered by subtitte B, such as the 
provision of auxiliary aids, are covered by this rule. For example, activities that are 
covered by the Department of Transportation's regulation implementing subtitle B are not 
required to be included in the self-evaluation required by §35.1 05. In addition, activities 
not specifically addressed by DOTs ADA regulation may be covered by DOrs 
regulation implementing section 504 for its federally assisted programs and activities at 
49 CFR Part 27. Uke other programs of public entities that are also recipients of Federal 
financial assistance, those programs would be covered by both the section 504 regulation 
and this part. Although airports operated by public entities are not subject to DOTs ADA 
regulation, they are subject to subpart A of title II and to this rule, 

Some commenters asked for clarification about the responsibilities of public school 
systems under section 504 and the ADA with respect to programs, services, and activities 
that are not covered by the Individuals with Disabilities Education Act (IDEA), 
including, for example, programs open to parents or to the public, graduation ceremonies, 
parent-teacher organization meetings, plays and other events open to tbe public, and adult 
education classes. Public school systems must comply with the ADA in all of their 
services, programs, or activities, including those that are open to parents or to the public. 
For instance, public school systems must provide program accessibility to parents and 
guardians with disabilities to these programs, activities, or services, and appropriate 
auxiliary aids and services whenever necessary to ensure effective communication, as 
long as the provision of the auxiliary aids results neither in an undue burden or in a 
fundamental alteration of the program. 

§35.103 Relationship to other laws. 

Section 35.103 is derived from sections 501(a) and (b) of the ADA. Paragraph (a) of this 
section provides that, except as otherwise specifically provided by this part, title II of the 
ADA is not intended to apply lesser standards than are required under title V of the 
Rehabilitation Act of 1 973, as amended (29 U.S.C. 790-94), or the regulations 
implementing that title. The standards of title V of the Rehabilitation Act apply for 
purposes of the ADA to the extent that the ADA has not explicitly adopted a different 
Standard than title V. Because title II of the ADA essentially extends the 
antidiscrimination prohibition embodied in section 504 to al! actions of State and local 
governments, the standards adopted in this part are generally the same as those required 
under section 504 for federally assisted programs. Title II, however, also incorporates 
those provisions of titles I and III of the ADA that are not inconsistent with the 
regulations implementing section 504. Judiciary Committee report, H.R. Rep. No. 485, 
lOlst Cong., 2d Sess., pt.3, at 51 (1990) [hereinafter "Judiciary report"]; Education and 
Labor Committee report, H.R. Rep. No. 485, lOlst Cong., 2d Sess., pt. 2, at 84 (1990) 
[hereinafter "Education and Labor report"]. Therefore, this part also includes appropriate 
provisions derived from the regulations implementing those titles. The inclusion of 
specific language in this part, however, should not be interpreted as an indication that a 
requirement is not included under a regulation implementing section 504. 
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Paragraph (b) makes clear that Congress did not intend to displace any of the rights or 
remedies provided by other Federal laws (includtog section 504) or other State laws 
(including State common law) that provide greater or equal protection to individuals with 
disabilities. As discussed above, the standards adopted by title II of the ADA for State 
and local govemment services are generally the same as those required under section 504 
for federally assisted programs and activities. Subpart F of the regulation establishes 
compliance procedures for processing complaints covered by both thts part and section 
504. 

With respect to State law, a plaintiff may choose to pursue claims under a State law that 
does not confer greater substantive rights, or even confers fewer substantive rights, if the 
alleged violation is protected under the alternative law and the remedies are greater. For 
example, a person with a physical disability could seek damages under a State law that 
allows compensatory and punitive damages for discrimination on the basis of physical 
disability, but not on the basis of menta! disability. In that situation, the State law would 
provide narrower coverage, by excluding mental disabilities, but broader remedies, and 
an individual covered by both laws could choose to bring an action under both laws. 
Moreover, State tort claims confer greater remedies and are not preempted by the ADA. 
A plaintiff may join a State tort claim to a case brought under the ADA. In such a case, 
the plaintiff must, of course, prove all the elements of the State tort claim in order to 
prevail under that cause of action. 

§35.104 Definitions. 

"Act." The word "Act" is used in this part to refer to the Americans with Disabilities Act 
of 1990, Pub. L. 101-336, which is also referred to as the "ADA." 

"Assistant Attomey General." The term "Assistant Attorney General" refers to the 
Assistant Attorney General of the Civil Rights Division of the Department of Justice. 

"Auxiliary aids and services." Auxiliary aids and services include a wide range of 
services and devices for ensuring effective communication. The proposed definition in 
§35.104 provided a list of examples of auxitiary aids and services that was taken from the 
definition of auxiliary aids and services in section 3(1) of the ADA and was 
supplemented by examples from regulations implementing section 504 in federally 
conducted programs (see 28 CFR 39. 103). 

A substantial number of commenters suggested that additional examples be added to this 
list The Department has added several items to this list but wishes to clarify that the list 
is not an all-inclusive or exhaustive catalogue of possible or available auxiliary aids or 
services. It is not possible to provide an exhaustive list, and an attempt to do so would 
omit the new devices that will become available with emerging technology. 

Subparagraph (1) lists several examples, which would be considered auxiliary aids and 
services to make aurally delivered materials available to individuals with hearing 
impairments. The Department has changed the phrase used in the proposed rules, "orally 
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delivered materials," to the statutory phrase, "aurally delivered materials," to Irack section 
3 of the ADA and to include non-verbal sounds and alarms, and computer generated 
speech. 

The Department has added videotext displays, transcription services, and closed and open 
captioning to the list of examples. Videotext displays have become an tmportant means of 
accessing auditory Communications through a pubiic address system. Transcription 
services are used to relay aurally delivered material almost simultaneously in written 
form to persons who are deaf or hearing-impaired. This technology is often used at 
conferences, conventions, and hearings. While the proposed tule express1y inciuded 
television decoder equipment as an auxiliary aid or service, it did not mention captioning 
itself. The final rule rectifies this omission by mentioning both closed and open 
captioning. 

Several persons and organizations requested that the Department replace the term 
"telecommunications devices for deaf persons" or "TDD's" with the term "text 
telephone." The Department has declined to do so. The Department is aware that the 
Architechiral and Transportation Barriers Compliance Board (ATBCB) has used the 
phrase "text telephone" in lieu of the statutory term "TDD" in its final accessibility 
guidelines. Title IV of the ADA, however, uses the term "Telecommunications Device 
for the DeaT and the Department believes it would be inappropriate to abandon this 
statutory term at this time. 

Several commenters urged the Department to include in the defmition of "auxiliary aids 
and services" devices that are now available or that may become available with emerging 
technology. The Department declines to do so in the rule. The Department, however, 
emphasizes that, although the definition would include "state of the art" devices, pubiic 
entities are not required to use the newest or most advanced technologies as long as the 
auxitiary aid or service that is selected affords effective communication. 

Subparagraph (2) lists examples of aids and services for making visually delivered 
materials accessible to persons with visual impairments. Many commenters proposed 
additional examples, such as signage or mapping, audio description services, secondary 
auditory programs, telebraillers, and reading machines. While the Department declines to 
add these items to the list, they are auxiliary aids and services and may be appropriate 
depending on the circumstances. 

Subparagraph (3) refers to acquisition or modification of equipment or devices. Several 
commenters suggested the addition of currenttechnological innovations in 
microelectronics and computerized control systems (e.g., voice recognition systems, 
automatic dialing telephones, and infrared elevator and light control systems) to the list of 
auxiliary aids. The Department interprets auxiliary aids and services as those aids and 
services designed to provide effective Communications, i.e. ( making aurally and visually 
delivered information available to persons with hearing, speech, and vision impairments. 
Methods of making services, programs, or activities accessible to, or usable by, 
individuals with tnobitity or manual dexterity impairments are addressed by otlier 
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sections of this part, including the provisicm for modifications in policies, practices, or 
procedures (§35.130(bX7)). 

Paragraph (b%4) deals with other similar services and actions. Several commenters asked 
for clarification that "similar services and actions" include retrieving items from shelves, 
assistance in reaching a marginally accessible seat, pushing a barrier aside in order to 
provide an accessible route, or assistance in removing a sweater or coat. While retrieving 
an item from a shelf might be an "auxiliary aid or service" for a blind person who could 
not locate the item without assistance, it migjit be a method of providing program access 
for a person using a wheelchair who could not reach the shelf, or a reasonable 
modification to a self-service policy for an individual who lacked the ability to grasp the 
item. As explained above, auxiliary aids and services are those aids and services required 
to provide effective Communications. Other forms of assistance are more appropriately 
addressed by other provisions of the final rule. 

"Complete compiaint." "Complete compiaint" is defined to include all the information 
necessary to enable the Federal agency designated under subpart G as responsible for 
investigation of a compiaint to initiate its investigation. 

"Current Hlegal use of drugs." The phrase "current illegal use of drugs" is used in 
§35.131. Its meaning is discussed in the preamble for that section. 

"Designated agency." The term "designated agency" is used to refer to the Federal agency 
designated under subpart G of this rule as responsible for carrying out the administrative 
enforcement responsibilities established by subpart F of the rule. 

"Disability." The definition of the term "disability" is the same as the definition in the 
title III regulation codified at 28 CFR Part 36. It is comparable to the definition of the 
term "individual with handicaps" in section 7(8) of the Rehabilitation Act and section 
802(h) of the Fair Housing Act. The Education and Labor Committee report makes clear 
that the analysis of the term "individual with handicaps" by the Department of Heaith, 
Education, and Welfare (HEW) in its regulations implementing section 504 (42 FR 
22685 (May 4, 1977)) and the analysis by the Department of Housing and Urban 
Development in its regulation implementing the Fair Housing Amendments Act of 1988 
(54 FR 3232 (Jan. 23, 1 989)) should also apply fully to the term "disability" (Education 
and Labor report at 50). 

The use of the term "disability" instead of "handicap" and the term "individual with a 
disability" instead of "individual with handicaps" represents an effort by Congress to 
make use of up-to-date, currently accepted terminology. As with racial and ethnic 
epithets, the choice of terms to apply to a person with a disability is overlaid with 
stereotyp.es, patronizing attitudes, and other emotional connotations. Many individuals 
with disabilities, and organizations representmg such individuals, object to the use of 
such terms as "handicapped person 11 or "the handicapped." In other recent legislation, 
Congress also recognized this shift in terminology, e.g., by changing the name of the 



PRA_GSP01_0013708 



National Council on the Handicapped to the National Council on Disability (Pub. L. 100- 
630). 

In enacting the Americans with Disabilities Act, Congress concluded that it was 
important for the current legislation to use terminology most in line with the sensibilities 
of most Americans with disabilities. No change. in definition or substance is intended nor 
should one be attributed to this change in phraseology. 

Theterm^disabil^ 

(A) A physical p* menliU itfl|ajrinent, that sufetahtially liihits, onfr or more of the majof 
life activities itf sucli indwiduat; 

(B) A record of such animpaiiNiepti :oi^ 

(C) Being jegarded as having such an impa^ment. 

Ifan individual meets any one of th'ese threetests, he or sh? is cofisidered to be an 
individual with a.disabUity for p r urfwi?$s of covet&gd under, the,A*nericans with 
Disabilities Act. 

Congress adopted this same basic definition of "disability," first used in the 
Rehabilitation Act of 1 973 and in the Fair Housing Amendments Act of 1988, for a 
number of reasons. First, it has worked wetl since it was adopted in 1974. Second, it 
would not be possible to guarantee comprehensiveness by providing a list of specific 
disabilities, especially because new disorders may be recognized in the future, as they 
have since the definition was first established in 1 974. 

Test A - A physical or mental impairment that substantially limits one or more of the 
major life activities of such individual 

Physical or mental impairment. Under the first test, an individual must have & physical or 
mental impairment As explained in paragraph (l)(i) of the definition, "impairment" 
means any physiologicaldisorder or condition, cosmetic disfigurement, or anatomical 
loss affecting one or more of the following body systems: neurological; musculoskeletal; 
special sense organs (which would include speech organs that are not respiratory such as 
vocal cords, soft palate, tongue, etc.); respiratory, including speech organs; 
cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; skin; and 
endocrine. It also means any mental or psychological disorder, such as mental 
retardation, organic brain syndrome, emotional or mental illness, and specific learning 
disabilities. This list closely tracks the one used in the regulations for section 504 of the 
Rehabilitation Act of 1973 (see, e.g., 45 CFR 84.30(2X0). 

Many commenters asked that "traumatic brain injury" be added to the list in paragraph 
(l)(i). Traumatic brain injury is aiready included because it is a physiological condition 
affecting one of the Hsted body systems, i.e., "neurological." Therefore, it was 
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unnecessary to add the term to the regulation, which only provides representative 
examples of physiological disorders. 

It is not possible to include a list of all the sipecific conditions, cojitagious and 
noncontagious diseases, or iflfections^that, wqu14 POnstitute physical or mental 
impairments because of the difficulty of ensuring the comprehenSiveness of such a list, 
particularly in tight of the factthat oto t&nd$ons ayite iriay~be identified ia the 
future. Hbwever, the list ofe^aniplesit*^^ oft» definftipn includes: 

oithopedic, Visual* speeeh and heatii^impaimient&i^tjral pa|sy,epilepsy f museular 
dystrophy, multiple sclerosis, cancet,iKMul diseasfc diabetes, mental istardation, 
emotional illness, specific Tearwng: digisfeilities. Fl^djge^eJ Sytnptbmatic or 
asymptomatic), tuberculosis, ■■■■■■■■■■i The phrase "symptomatic or 
asymptomatic" was inserted in the final rule after "HIV disease" in response to 
commenters who suggested the clarification was necessary. 

The examples of "physical or mental impairments" in paragraph (1 )(ii) are the same as 
those contained in many seetion 504 regulations, except for the addition of the phrase 
"contagious and noncontagious" to deseribe the types of diseases and conditions 
included, and the addition of "HIV disease (symptomatic or asymptomatic)" and 
"tuberculosis" to the list o f examples. These additions are based on the committee 
reports, caselaw, and official legal opinions inteipreting seetion 504. In School Board of 
Nassau Covnty v. Arline, 480 U.S. 273 (1987), a case involving an individual with 
tuberculosis, the Supreme Court held that people with contagjous diseases are entitled to 
the protections afforded by seetion 504. Following the Arline decision, thts Department's 
Office of Legal Counsel issued a legal opinion that concluded that symptomatic HIV 
disease is an impairment that substantially limits a major life activity; therefore it has 
been included in the definition of disability under this part. The opinion also concluded 
that asymptomatic HIV disease is an impairment that substantially limits a major life 
activity, either because of its actual effect on the individual with HIV disease or because 
the reaetions of other people to individuals with HIV disease cause such individuals to be 
treated as though they are disabled. See Memorandum from Dougias W. Kmiec, Acting 
Assistant Attomey General, Office of Legal Counsel, Department of Justice, to Arthur B. 
Culvahouse, Jr., Counsel to the President (Sept. 27, 1988), reprinted in Hearings on S. 
933, the Americans with Disabilities Act, Before the Subcomm. on the Handicapped of 
the SenateComm. on Labor and Human Resources, lOlst Cong., IstSess. 346 (1989). 

Paragraph (lX»i) states that the phrase "physical or mental impairment" does not include 
homosexuality or bisexuality. These conditions were never considered impairments under 
other Federal disability laws. Seetion 51 l(a) of the statute makes elear that they are 
likewise not to be considered impairments under the Americans with Disabilities Act 

Physical or mental impairment does not include simple physical charaeteristies, such as 
blue eyes or black hair. 

Nor does it include environmental, cultural, economic, or other disadvantages, such as 
having a prison record, or being poor. 
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Nor is age a disability. Similarly, the definition does not include comraon personality 
traits such as poor judgment or a quick temper where these are not symptoms of a mental 
or psychological disorder. However, a person who has these characteristics and also has a 
physical or mental impairment may be considered as having a disability for purposes of 
the Americans with Disabilities Act based on the impairment. 

Substantiat limitation o/a major life activity. Under Test A, the impairment must be one 
that "substantially limits a major life activity." Major life activities include such things as 
caring for one's self, performing manual tasks, walking, seeing, hearmg, speaking, 
breathing, learning, and working. 

For example, a person who is paraplegic is substantially limited in the major life activity 
of walking, a person who is blind is substantially limited in the major life activity of 
seeing, and a person who is mentally retarded is substantially limited in the major life 
activity of learning. A person with traumatic braln injury is substantially limited in the 
major life activities of caring for one's self, learning, and working because of memory 
deficit, confusion, contextual difficulties, and inability to reason appropriately. 

A person is considered an individual with a disability for purposes of Test A, the first 
prong of the definition, when the individual's important life activities are restricted as to 
the conditions, manner, or duration under which they can be performed in comparison to 
most people. A person with a minor, trivial impairment, such as a simple infected fmger, 
is not impaired in a major life activity. A person who can walk for 10 miles continuously 
is not substantially limited in walking merely because, on the eleventh mile, he or she 
begins to experience pain, because most people would not be able to walk eleven miles 
without experiencing some discomfort. 

The Department received many comments on the proposed rule's inclusion of the word 
"temporary" in the definition of "disability." The preamble indicated that impairments are 
not necessarily excluded from the definition of "disability" simply because they are 
temporary, but that the duration, or expected duration, of an impairment is one factor that 
may properiy be considered in determining whether the impairment substantially limits a 
major life activity. The preamble recognized, however, that temporary impairments, such 
as a broken leg, are not commonly regarded as disabilities, and only in rare circumstances 
would the degree of the limitation and its expected duration be substantial. Nevertheless, 
many commenters objected to inclusion of the word "temporary" both because it is not in 
the statute and because it is not contained in the definition of "disability" set forth in the 
title I regulations of the Equal Employment Opportunity Commission (EEOC). The word 
"temporary" has been deleted from the final rule to conform with the statutory language. 

The question of whether a temporary impairment is a disability must be resolved on a 
case-by-case basis, taking into consideration both the duration (or expected duration) of 
the impairment and the extent to which it actually limits a major life activity of the 
affected individual. 
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The question of whether a person has a disability should be assessed without regard to the 
availability of mitigating measures, such as reasonable modifications or auxiliary aids 
and services. For example, a person wtth hearing loss is substantially limited in the major 
life activity of hearing, even though the loss may be improved through the use of a 
hearing aid. Likewise, persons wtth impairments, such as epilepsy or diabetes, that 
substantially limit a major life activity, are covered under the finst prong of the definition 
of disability, even if the effects of the impairment afe controlled by medication. 

Many commenters asked that environmental illness (also known as multiple chemical 
sensitivity) as well as allergy to cigarette smoke be recognized as disabilities. The 
Department, however, declines to state categorically that these the determination as to 
whether an impairment is a disability depends on whether, given the particular 
cireumstances at issue, the impairment substantially limits one or more major life 
aetivities (or has a history of, or is regarded as having such an effect). 

Sometimes respiratory or neurological funetioning is so severely affected that an 
individual will satisfy the requirements to be considered disabled under the regulation. 
Such an individual would be entitled to all of the protections afforded by the Act and this 
part. In other cases, individuals may be sensitive to environmental elements or to smoke 
but their sensitivity will not rise to the level needed to constitute a disability. For 
example, their major life activity of breathing may be somewhat, but not substantially, 
impaired. In such cireumstances, the individuals are not disabled and are not entitled to 
the protections of the statute despite their sensitivity to environmental agents. 

In sum, the determination as to whether allergies to cigarette smoke, or allergies or 
sensitivities charaeterized by the commenters as environmental illness are disabilities 
covered by the regulation must be made using the same case-by-case analysis that is 
applied to all other physical or mental impairments. Moreover, the addition of specific 
regulatory provisions relating to environmental illness in the final rule would be 
inappropriate at this time pending future consideration of the issue by the Architectural 
and Transportation Barriere Compliance Board, the Environmental Protection Agency, 
and the Occupational Safety and Health Administration of the Department of Labor. 

Tesi B - A record of such an impairment 

This test is intended to cover those who have a record of an impairment. As explained in 
paragraph:(3) of the rule's definition of disability, this mcludes aperspri who.;has ahistory 
ofan impairment that substantially limited a major life activity,; such as- someone who has 
recovered from an impairment. It also includes persons who havebeen miscla&ified as 
havirigan impairment. 

This provisjon is included in the definition in jjart to.piote^Ji^yiidiials wfa teve 
recovered from a physical or mentaUmpau-m^ 

them in a m ajor life activity. BBBMIBMWlWIMBB^WBwBi 

■UU Frequently occurring examples of the first group (those who have a history of 
an impairment) are persons with histories of mental or emotional Umess, heart disease, or 
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eancer; examples of the second group (those who have been misclassified as having an 
itepkliiefttjWpe^fte ■ who have beert misclassified as having mental retardation or 
talenta) $)$m- 



Test C - Being regarded as having such an impairment 

This test, as contained in paragraph (4) of the definttion, is intended to cover persons who 
are treated by a public entity as having a physical or mental impairment that substantially 
limits a major life activity; It applies when a person is treated as if he or she has an 
impairment that substantially limits a major life activity, regardless of whether that 
person has an impairment. 

The Americahs with Disabilities Act uses the same "regarded as" test set forth in the 
regulations implementing section 504 of the Rehabilitation Act. See, e.g. t 28 CFR 
42.540(kX2Xiv), which provides: 

(iv) "Is regarded as having an impairment" means (A) Has a physical or mental 
impairment that does not substantially limit major life activities but that is treated by a 
recipient as constituting such a limitation; (B) Has a physical or mental impairment that 
substantially limits major life activities only as a resutt of the attitudes of others toward 
such impairment; or (C) Has none of the impairments defined in paragraph (kX2X0 of 
this section but is treated by a recipient as having such an impairment. 

The perception of the covered entity is a key element of this test. A person who perceives 
himself or herself to have an impairment, but does not have an impairment, and is not 
treated as if he or she has an impairment, is not protected under this test. 

A person wouid be covered under this test if a public entity refused to serve the person 
because it perceived that the person had an impairment that limited his or her enjoyment 
of the goods or services being offered. 

For example, persons with severe burns often encounter discrimination in community 
activities, resulting in substantial limitation of major life activities. These persons would 
be covered under this test based on the attitudes of others towards the impairment, even if 
they did not view themselves as "impaired." 

th^atibnaie; for this third test, as used in the Rehabilitation Act of 1973, was articulated 
bytH&Stipreme. Court in^r//ne, 480 U.S, 273 (1987). The Court noted that although ah 
individual may have an impairment that does not in fact substantially limit a major |[ife 
ac^^^i the.reactiop. of others may piove just m disablinj 



[," Id. at 283. The Court concluded that, b y including this testin 

Mb^i Aotfs Bej firiitiOn, "Congress acknowjedized tbatf 

FTKtSr 
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Tte'^IP^'*^^ 1 *^ 6 *-* 1 ^ 668 or ' 3en6 ^ t s byapublic entity beeauseof myths, 
fears, and stereo type* as sociated with disabilities would he covered under this third test 
^HW^^^^jia'^^ condition would-.be considered a disability 

urjdertheifirstror secohd test in the definition. 

If a person is rerused admittance on the basis of an actual or perceived physical or mental 
condition, and the public entity can articulate no legitimate reason for the refusal (such as 
feilure to meet eligibility criteria), a perceived concern about admitting persons with 
disabilities could be inferred and the individual would quaiify for coverage under the 
"regarded as" test. A person who is covered because of being regarded as having an 
impairment is not required to show that the public entity's perception is inaccurate (e.g., 
that he will be accepted by others) in order to receive benefits from the public entity. 

Paragraph (5) of the definition lists certain conditions that are not included within the 
definition of "disability." The excluded conditions are: transvestism, transsexualism, 
pedophilia, exhibitionism, voyeurism, gender identity disorders not resulting from 
physical impairments, other sexual behavior disorders, compulsive gambling, 
kleptomania, pyromania, and psychoactive substance use disorders resulting from current 
i Ilegal use of drugs. Unlike homosexuality and bisexuality, which are not considered 
impairments under either section 504 or the Americans with Disabilities Act (see the 
definition of "disability," paragraph (l)(iv)), the conditions listed in paragraph (5), except 
for transvestism, are not necessariiy excluded as impairments under section 504. 
(Transvestism was excluded from the definition of disability for section 504 by the Fair 
Housing Amendments Act of 1988, Pub. L. 100-430, section 6(b)). 

"Drug." The definition of the term "drug" is taken from section 5 10(d)(2) of the ADA. 

"Facility." "Facility" means all or any portion of buildihgs, structures, sites, complexes, 
equipment, rolling stock or other conveyances, roads, walks, passageways, parking lots, 
or other real or personal property, including the site where the building, property, 
structure, or equipment is located. It includes both indoor and outdoor areas where 
human-constructed improvements, structures, equipment, or property have been added to 
the natural environment. 

Commenters raised questions about the applicability of this part to activities operated in 
mobile facilities, such as bookmobiles or mobile health screening units. Such activities 
would be covered by the requirement for program accessibility in §35.1 50, and would be 
included in the definition of "facility" as "other real or personal property," although 
standards for new construction and alterations of such facilities are not yet included in the 
accessibilitystandardsadoptedby§35.151.Sections35.150and35.151 specifically 
address the obligations of public entities to ensure accessibility by providing curb ramps 
at pedestrian walkways. 

"Historic preservation programs" and "Historic properties" are defined in order to aid in 
the interpretation of §35.150(aX2) and (b)(2), which relate to accessibility of historic 



preservatioo programs, and §35.151(d), which relates to the alteration of historic 
properties. 

"IHegal use of drugs." The definition of "illegal use of drugs" is taken from section 
510(dXO of the Act and clarifies that the term includes the illegal use of one or more 
drugs. 

"Individual \vith,a (Jfeabiltty" ineans * peisdn who has a disability but does not include an 
individual who is Ctajpntjy. iil^^aliy uSftig drugs, when the public entity acts on the basis 
6£suefrU3e;T$e^hras^ ''Wi^HtiUlega) webf dhigs 1 ' is explained m §35.131. 

"Public eMty/^teim?^ m accordance with section 201(1) of 

tte ABAasan^S;taW agency^ specialpuipose 

district* or b&er instomeirtali^ iof a Stfrte or States or locai governmem; or the National 
RiiIl^tES&^ (» defined in section 

103(8) of the Rail Passenger Service Act). 

"Qualified itidivJdUaJ # dililit»* definition of "qualified individual with a 
disability" istal^en ^n^ seetio^'2<>i#>0^thft Act, which is derived from the definition of 
"4lai^fi&b^lfeap^e2 t person , ,' in the Bfpartment of Health and Human Services' 
regolation imfllemetrang 3ectioh t 5(54 (45.CF11 §84.3(k)). It combines thedefinition at 45 
CFR 84,300(1) foremployment ("ahandicapped person who, with reasonable 
accommodation,' can'WrfrrM the essential functions of the job in question") with the 
defiriitiotj f<?r 6^#'s^ic$sat45 CER 84^X4) ("a handicapped person who meets the 
essential eligibility requirements for the receipt of such services"). 

Some commenters requested clarification of the term "essential eligibility reauirements." 
Because of the variety of situations in which an individual's qualifications will be at 
issue, it is not possible to include more specific criteria in the definition. The "essential 
eligibility requirements" for participation in some activities covered under this part may 
be minimal. For example, most public entities provide information about their operations 
as a public service to anyone who requests it. In such situations, the only "eligibility 
requirement" for receipt of such information would be the request for it Where such 
information is provided by telephone, even the ability to use a voice telephone is not an 
"essential eligibility requirement > " because §35.161 requires a public entity to provide 
equa!ly effective telecommunication systems for individuals with impaired hearing or 
speech. 

For other adtiyities, idehtification pf the "essential eligibility requirements" may be more 
complex. Where questioris of safety are involved, the principles established in §36.208 of 
the Departi^ IH 6f the ADA, to be codified at 28 CFR 

Part 36i will be applicabie. That section implements section 302(b)(3) of the Act, which 
provides that a pubiic ^ccortmodatioA is not r^uired to permit an individual to 
partiCipateui^orbe^ 

accoinmoWbns ifthat individual poses aH||^Hpo 

the health or safety ofothers. 
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A flH^HBs a significant risktothe heaJth Or safety ofothers that cannot be 
eliiwdWbya modifi^ or by the provision of 

auxiliary aids or services. InfichoolBjOtfatifJfas&auCotmtyv Arhne, 480 U S 273 
(1987^ the Supreme Coitrt recognlze^tfc^toere; ia a ncul to balance the interests of 
pe^ptewitfttfsabilitie^^ 

with disabilities are generaHy-en^tlBd ^tb*pptatfcfti ofiliis rurt, a person who Doses a 
gignifica^ri$kto p^e&wUJnot^" p > J « to *- flA ™' 




..... , le-Supreme Court in 
_ Une. sue&an inquny is essenwai n ine-iay/ is to achieve its goal of protecting disabled 
individuals frorc- discfitnination based on pijejudioe, stereotypes, or unfounded fear, while 
givmgapptopriate weightto ie#t3mat&«mcms,!,such as the need to avoid exposing 
others to significant heajth. and&to Saking this assessment will not usualjy 
reqmre the services of a phySteiaik Sources fbr medieat knowledge mclude guidance 
from public hcalth authgnties, Such HS ihe Ui& Public Health Service, the Centers for 
Diseas&GOntrol» and ttetftttattfMftufes tot Healtfo ihcludingthe National Institute of 
Mental Health. 

"Qualified interpreter." The Department received substantial comment regarding the lack 
of a definition of "qualified interpreter." The proposed rule defined auxiliary aids and 
services to include the statutory term, "qualified interpreters" (§35.104), but did not 
defme it. Section 35. 160 requires the use of auxiliary aids including qualified interpreters 
and commenters stated that a lack of guidance on what the term means would create 
confusion among those trying to secure interpreting services and often result in less than 
effective communication. 

Many commenters were concerned that, without clear guidance on the issue of 
"qualified" interpreter, the rule would be interpreted to mean "available, rather than 
qualified" interpreters. Some claimed that few public entities would understand the 
difference between a qualified interpreter and a person who simply knows a few signs or 
how to fingerspetl. 

In order to clarify what is meant by "qua[tfied interpreter" the Department has added a 
definition of the term to the final rule. A qualified interpreter means an interpreter who is 
able to interpret.effectively, accurately, and impartially both receptively and expressively, 
using any necessary specialized vocabulary. This definition focuses on the actual ability 
of the interpreter in a particular interpreting context to facilitate effective communication 
between the public entity and the individual with disabilities. 
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Public comment also revealed that public entities have at times asked persons who are 
deaf to provide family members or friends to interprct In certain circumstances, 
notwithstanding that the family member of fiiend is able to interpret or is a certified 
interpreter, the family member or fiiend may not be qualified to render the necessary 
interpretation because of factors such as emotional or personal involvement or 
considerations of confidentiality that may adversely affect the ability to interpret 
"effectively, accurately, and impartially." 

The defmition of "qualified interpreter" in this ruJe does not invalidate or limit standards 
for interpreting scrvices of any State or local law that are equal to or more stringent than 
those imposed by this definition. For instance, the defmition would not supersede any 
requirement of State law for use of a certified interpreter in court proceedings. 

"Section 504." The Department added a definition of "section 504" because the term is 
used extensively in subpart F of this part. 

"State." The definition of "State" is identical to the statutory definition in section 3(3) of 
the ADA. 

§35.105 Self-evaluation. 

Section 35 105 establishes ar^miremfent, bdsed On the section 504 regulations for 
federally assisted and federally conductedptogj'ams, that a pubTic entity evaluate its 
current poiioies and practices to idej&ify^cofcrect a>ry that are not eortsistent with the 
requirements of this part. As nofed in the discussioh of §3S.1Q2, activities covered by the 
Department: of Transportation^ II are not 

required to be included in the self-evaluatip , n i^uired by this section. 

Experience has demonstrated the self-evaluation process to be a valuable means of 
establishing a working relationship with individuals with disabilities, which has promoted 
both effective and efficient implementation of section 504. The Department expects that 
it will likewise be useful to public entities newly covered by the ADA. 

[|||||HHBHBBHHHHBHiHBHH- However, only those employ 
50 or more persons are required to maintain the self- evaluation on ftle and make it 
available for public inspection for three years. The number 50 was derived from the 
Department of Justice's section 504 regulations for federally assisted programs, 28 CFR 
42.505(c). The Department received comments critical of this Iimitation, some suggesting 
the requirement apply to all public entities and others suggesting that the number be 
changed from 50 to 15. The final rule has not been changed. Although many regulations 
implementing section 504 for federally assisted programs do use 15 employees as the cut- 
off for this record-keeping requirement, the Department believes that it would be 
inappropriate to extend it to those smaller public entities covered by this regulation that 
do not receive Federal financial assistance. This approach has the benefit of minimizing 
paperwork burdens on smail entities. 



PRA_GSP01_0013717 



Paragraph (d) provides that the self-evaluation reouired by this section shall apply only to 
programs not subject to section 504 orthose policies and practices, such as those 
involving Communications access, that have not already been included m a self- 
evaluation required under an existing regulation implementing section 504. Because most 
self-evaluations were done from five to twelve years ago, however, the Department 
expects that a great many public entities will be reexamining all of their policies and 
programs. Programs and functions may have changed, and actions that were supposed to 
have been taken to comply with section 504 may not have been fully implemented or 
may no longer be effecttve. In addition, there have been statutory amendments to section 
504 which have changed the coverage of section 504, particularly the Civil Rights 
Restoration Act of 1987, Pub. L. No. 100-259, 102 Stat. 28 (1988), which broadened the 
definition of a covered "program or activity." 

Several commenters suggested that the Department clarify public entities' liability during 
the one-year period for compliance with the self-evaluation requirement. The self- 
evaluation requirement does not stay the efTective date of the statute nor of this part 
Public entities are, therefore, not shielded from discrimination claims during that time. 

Other commenters suggested that the rule require that every self-evaluation include an 
examination of training efforts to assure that individuals with disabilities are not 
subjected to discrimination because of insenshivity, particularly in the law enforcement 
area. Although the Department has not added such a speciflc requirement to the rule, it 
would be appropriate for public entities to evaluate training efforts because, in many 
cases, lack of training leads to discriminatory practices, even when the policies in place 
are nondiscriminatory. 

§35.106 Notice. 

Section 35. 106 requires a public emity to disseminate sufBcient information to 
applicants, participants, beneficiaries, and other interested persons to inform them of the 
rights and protections afforded by the ADA and this regulation. Methods of providing 
this information include, for example, the publication of information in handbooks, 
manuals, and pamphlets that are distributed to the public to describe a public entity*s 
programs and activities; the display of informative posters in service centers and other 
public places; or the broadcast of information by television or radio. In providing the 
notice, a public entity must comply with the requirements for effective communication in 
§35. 160. The preamble to that section gives guidance on how to effectively communicate 
with individuals with disabilities. 

§35.107 Designation of responsible employee and adoption of grievance procedures. 

Consistent with §35. 105, Self-evaluation, the final rule requires that public entities with 
50 or more employees designate a responsible employee and adopt grievance procedures. 
Most of the commenters who suggested that the requirement that self-evaluation be 
maintained on file for three years not be Hmited to those employing 50 or more persons 
made a similar suggestion concerning §35. 107. Commenters recommended either that all 
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public entities be subject to section 35. 107, or that "50 or more persona" be changed to 
"15 or more persons." As explained in the discussion of §35.105, the Department has not 
adopted this suggestion. 

The requirement for designation of an employee responsible for coordination of efforts to 
carry out responsibilities under this part is derived from the HEW regulation 
implementing section 504 in federal ly assisted programs. The requirement for 
designation of a particular employee and dissemination of information about how to 
locate that employee helps to ensure that individuals dealing with large agencies are able 
to easily find a responsible person who is familiar with the requirements of the Act and 
this part and can communicate those requirements to other individuals in the agency who 
may be unaware of their responsibilities. This paragraph in no way limits a public entity's 
obligation to ensure that all of its employees comply with the requirements of this part, 
but it ensures that any failure by individual employees can be promptly corrected by the 
designated employee. 

Section 35.107(b) requires public entities with 50 or more employees to establish 
grievance procedures for resolving complaints of vtolations of this part Stmilar 
requirements are found in the section 504 regulations for federally assisted programs 
(see, e.g., 45 CFR 84.7(b)). The rule, like the regulations for federally assisted programs, 
provides for investigation and resolution of complaints by a Federal enforcement agency. 
It is the view of the Department that public entities subject to this part should be required 
to establish a mechanism for resolution of complaints at the local level without requiring 
the complainant to resort to the Federal complaint procedures established under subpart 
F. Complainaots would not, however, be required to exhaust the public entily's grievance 
procedures before filing a complaint under subpart F. Delay in filing the complaint at the 
Federal level caused by pursuit of the remedies available under the grievance procedure 
would generally be considered good cause for extending the time allowed for filing under 
§35.170(b). 

Subpart B - General Requirements 

§35.130 General prohibitions against discrimination. 

The general prohibitions against discrimination in the rule are generally based on the 
prohibitions in existing regulations implementing section 504 and, therefore, are already 
familiar to State and local entities covered by section 504. In addition, §35.130 includes a 
number of provisions derived from title UI of the Act that are implicit to a certain degree 
in the requirements of regulations implementing section 504. 

Several commenters suggested that this part should includethe section of the proposed 
title III regulation that implemented section 309 of the Act, which requires that courses 
and examinations related to applications, licensing, certification, or credentialing be 
provided in an accessible place and manner or that altemative accessible arrangements be 
made. The Department has not adopted this suggestion. The requirements of this part, 
including the general prohibitions of discrimination in this section, the program access 
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requirements of subpart D, and the Communications requirements of subpart E, apply to 
courses and examinations provided by public entities. The Department considers these 
requirements to be sufficient to ensure that courses and examinations administered by 
public entities meet the requirements of section 309. For example, a public entity offering 
an examination must ensure that modifications of policies, practices, or procedures or the 
provision of auxiliary aids and servtces fumish the individual with a disability an equal 
opportunity to demonstrate his or her knowledge or ability. Also, any examination 
specially designed for individuals with disabilities must be offered as often and in as 
timely a manner as are other examinations. Further, under this pari, courses and 
examinations must be offered in the most integrated setting appropriate. The analysis of 
§35.1 30(d) is relevant to this determination. 

A number of commenters asked that the regulation be amended to require trainihg of law 
enforcemetit personnel to recognize the difference between criminal activity and the 
effects of seizures or other disabilities such as mental retardation, cerebral palsy, 
traumatic brain injury, mental illness, or deafhess. Several disabled commenters gave 
personal statements about the abuse they had received at the hands of law enforcement 
personnel. Two organizations that commented cited the Judiciary report at 50 as authority 
to require law enforcement training. 

The Department has not added such a training requirement to the regulation. 
Discriminatory arrests and brutal treatment are already unlawful police activities. The 
general regulatory obligation to modify policies, practices, or procedures requires law 
enforcement to make changes in policies that result in discriminatory arrests or abuse of 
individuals with disabilities. Under this section law enforcement personnel would be 
reauired to make appropriate efforts to determine whether perceived strange or disruptive 
behavior or unconsciousness is the result of a disability. The Department notes that a 
number of States have attempted to address the problem of arresting disabled persons for 
noncriminal conduct resulting from their disability through adoption of the Uniform 
Duties to Disabled Persons Act, and encourages other jurisdictions to consider that 
approach. 

Paragraph (a) restates the nondiscrimination mandate of section 202 of the ADA. The 
remainingparagraphs in §35.130 establish the general principles for analyzing whether 
any particular action of the public entity violates this mandate. 

ParagrapJi^b) prohibits overt denials of equal treatment of individuals with disabilities. A 
public entity may not refuse to provide an individual with a disability with an equal 
opportunity to participate in or benefit from its program simply because the person has a 
disability. 

Paragraph (hKWO pr0Vides-th9t.it is discriminatory to deny a person with a disability the 
rtght to participate >n ot benefit from the aid, benefit, or service; provided by a public 
en^ r P&r&raph (b)(l)i;ii).provides that the aids, benefits, and services provided to 
peijof^ VMW disabilities must be equal to those provided to others, and paragraph 
(b^i^iii^re^ulres that tie aids, benefits, or Services provided to individuals with 
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disabilities must beus effective m affording ecjiwl ^p|»pfiimi^t!Ofi^*^^: «&b*.i«ii^. 
to gain the same benefit, or to reach the same level of achievement aa^those pitJvid^d to 
others. f hese paragraphs are taken from the rcgulations.implementingse(^bii.504rfiha 
simpty festaW^rtocipJes iortg established under section 5(>4,' 

Paragraph (bXlX iv ) permits the public entity to develop separate or different aids, 
benefits, or services when necessary to provide individuals with disabilities with an equal 
opportunity to participate in or benefit from the public entity's programs or activities, but 
only when necessary to ensure that the aids, benefits, or services are as effective as those 
provided to others. Paragraph (bXlXiv) must be read in conjunction with paragraphs 
(bX2), (d), and (e). Even when separate or different aids, benefits, or services would be 
more effective, paragraph (b)(2) provides that a qualified individual with a disability still 
has the right to choose to participate in the program that is not designed to accommodate 
individuals with disabilities. Paragraph (d) requires that a public entity administer 
services, programs, and activities in the most integrated setting appropriate to the needs 
of qualified individuals with disabilities. 

Paragraph (bX2) specifles that, notwithstanding the existence of separate or different 
programs or activities provided in accordance with this section, an individual with a 
disability shall not be denied the opportunity to participate in such programs or activities 
that are not separate or different. Paragraph (e), which is derived from section 501 (d) of 
the Americans with Disabilities Act, states that nothing in this part shall be construed to 
reauire an individual with a disability to accept an accommodation, aid, service, 
opportunity, or benefit that he or she chooses not to accept. 

Taken together, these provisions are intended to prohibit exc!usion and segregation of 
individuals with disabilities and the denial of equal opportunities enjoyed by others, 
based on, among other things, presumptions, patronizing attitudes, fears, and stereotypes 
about individuals with disabilities. Consistent with these standards, public entities are 
required to ensure that their actions are based on facts applicable to individuals and not 
on presumptions as to what a class of individuals with disabilities can or cannot do. 

Integration is fundamental to the purposes of the Americans with Disabilities Act 
Provision of segregated accommodations and services relegates persons with disabilities 
to second-class status. For example, it wouid be a violation of this provision to require 
persons with disabilities to eat in the back room of a government cafeteria or to refuse to 
allow a person with a disability the fiill use of recreation or exercise facilities because of 
stereotypes about the person's ability to participate. 

Many commenters objected to proposed paragraphs (bXt)(iv) and (d) as allowing 
contimied segregation of individuals with disabilities. The Department recognizes that 
promoting integration of individuals with disabilities into the mainstream of society is an 
important objective of the ADA and agrees that, in most instances, separate programs for 
individuals with disabilities wilt not be permitted. "Nevertheless, section 504 does permit 
separate programs in Hmited circumstances, and Congress clearly intended the 
regulations issued under tule II to adopt the standards of section 504. Furthermore, 
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Congress included authority for separate programs in the specific requirements of title III 
of the Act. Section 302(bXl)(AXiii) of the Act provides for separate benefits in language 
similartothat in §35.130(b)(lXiv), and section 302(bXlXB) includes the same 
requirement for "the most integrated setting appropriate" as in §35. 130(d). 

Even when separate programs are permitted, individuals with disabilities cannot be 
denied the opportumry to participate in programs that are not separate or different. This is 
an important and overarching principle of the Americans with Disabilities Act. Separate, 
special, or different programs that are designed to provide a benefit to persons with 
disabilities cannot be used to restrict the participation of persons with disabilities in 
general, integrated activities. 

For example, a person who is blind may wish to decline participating in a special 
museum tour that allows persons to touch sculptures in an exhibit and instead tour the 
exhibit at his or her own pace with the museum's recorded tour. It is not the intent of this 
section to require the person who is blind to avail himself or herself of the special tour. 
Modified participation for persons with disabilities must be a choice, not a requirement 

In addition, it would not be a violation of this section for a public entity to offer 
recreational programs specially designed for children with mobility jmpairments. 
However, it would be a violation of this section if the entity then excluded these children 
from other recreational services for which they are qualified to participate when these 
services are made available to nondisabled children, or if the entity required children with 
disabilities to attend only designated programs. 

Many commenters asked that the Department clarify a public entity's obligations within 
the integrated program when it offers a separate program but an individual with a 
disability chooses not to participate in the separate program. It is impossible to make a 
blanket statement as to what level of auxiliary aids or modifications would be required in 
the integrated program. Rather, each situation must be assessed individually. The starting 
point is to question whether the separate program is in fact necessary or appropriate for 
the individual. Assuming the separate program would be appropriate for a particular 
individual, the extent to which that individual must be provided with modifications in the 
integrated program will depend not only on what the individual needs but also on the 
limitations and defenses of this part. For «tample, it may constitute an undue burden for a 
public accommodation, which provides a full-time interpreter in its special guided tour 
for individuals with hearing impairments, to hire an additional interpreter for those 
individuals who choose to attend the integrated program. The Department cannot identify 
categorically the level of assistance or aid required in the integrated program. 

Paragraph (bXlX v ) provides that a public entity may not aid or perpetuate discrimination 
against a qua!ified individual with a disability by providing significant assistance to an 
agency, organization, or person that discriminates on die basis of disability in providing 
any aid, benefit, or service to beneficiaries of the public entity's program. This paragraph 
is taken from the regulations implementing section 504 for federally assisted programs. 
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Paragraph (bX!Xvi) prohibits the public entity from denying a qualified individual with a 
disability the opportuntty to participate as a member of a planning or advisory board. 

Paragraph (bXlXv") prohibits the public entity from limiting a qualified individual with 
a disability in the enjoyment of any right, privilege, advantage, or opportunity enjoyed by 
others receiving any aid, benefit, or service. 

Paragraph OjX 3 )'P^^^ : ^ c ^^ : -^ MtU ^-^^ pr methods of 
adnunistratiOnth^deny.i^ seryices, 
program?, andictivitieS oF/^at^perpetuate^e discrimination of anpther public entity, if 
both public eritfe are subject to common administrative control or are agencies of the 
same State. The phrase "criteria or methods of admtnistratiotf 1 refers to official written 
poticies of the public ehtity : and to the actual practices of the public entity. This paragraph 
prohibits both blatantly exclasionary poHcies or practices and nonessential policies and 
practices that are neutral on the}r face, but deny individuals with disabilities an effective 
oppoftunily to-t^cipattl^i&slan'd^ 

5(HbytheU.S.SupremeCourtin^/^BCf!?rv. 0^,46^ U.S. 287 (1985) TheCourt 
in Choate eicplained that members of Congress made mimerous statements during 
passage of section' 504 regarding eliminating architectural barriers, providing access to 
transportatiori, and eHmiliatingdiscriminatory effects of job qualification procedures. The 
Court then noted: "These statements would ring h^Ilow if the resulting Iegislation could 
not rectify the harms resu^g ftoni action that discriminated by effect as well as by 
design." Id. at 297 (footnote'oiftitted): 

Paragraph (bX4) specifically applies the prohibition enunciated in §35. 130(bX3) to the 
process of selecting sites for construction of new facilities or selecting existing facilities 
to be used by the public entity. Paragraph (b)(4) does not apply to construction of 
additional buildings at an existing site. 

Paragraph (bX5) prohibits the public entity, in the selection of procurement contractors, 
from using criteria that subject qualified individuals with disabilities to discrimination on 
the basis of disability. 

Paragraph (bX6) prohibits thepublie entity from discriminating against qualified 
individuals with disabilities bn; the^aliidf dis&tiUhy iri thagrafltirig of licenses or 
certiflcation. A person is a "qualified individual with a disability" with respect to 
licensing or certification ifhebrshe cari meet the essential eligibility requirements for 
receiving the license or cerUficatioh §35.104). 

A number of commenters were troubled by the phrase "essential eligibility requirements" 
as applied to State licensing requirements, especially those for health care professions. 
Because of the variety of types of programs to which the definition of "qualified 
individual with a disability" applies, it is not possible to use more specific language in the 
definition. The phrase "essential eligibility requirements," however, is taken from the 
definitions in the reguJations implementing section 504, so caselaw under section 504 
will be applicable to its interpretation. In Southeastern Community College v. Davis, 442 
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U.S. 397, for example, the Supreme Court held that section 504 does not require an 
institutio'n to "lower or effect substantial modifications of standards to accommodate a 
handicapped person," 442 U.S. at 41 3, and that the school had established that the 
plaintiff was not H qualified" because she was not able to "serve the nursing profession in 
all customary ways," id. Whether a particular requireraent is "essential" will, of course, 
depend on the facts of the particular case. 

In addition, the public entity may not establish requirements for the programs or activities 
of licensees or certified entities that subject qualified individuals with disabilities to 
discrimination on the basis of disability. For example, the public entity must comply with 
this requirement when establishing safety standards for the operations of licensees. In that 
case the public entity must ensure that standards that it promulgates do not discriminate 
against the employment of qualified individuals with disabilities in an impermissible 
manner. 

Paragraph (bX6) does not extend the requirements of the Act or this part directly to the 
programs or activities of licensees or certified entities themselves. The programs or 
activities bf licensees or certified entities are not themselves programs or activities of the 
public entity merely by virtue of the license or certificate. 

Paragraph (b)(?> is a specifte ap>lieatjon.of ^the^quirement; under the general 
prohibitiotisof discrimination^ >n 
policies, practices, or procedures whe^e-necessary tdavoid discrimination on the basis of 
disability. Section 3d2(b)(2XA)00.^&e ApA sets out fhjs requirement specifically for 
public accommodations covered by title lU 'of the Act, and the House Judiciaiy 
Committee Report directs the Attomey General to tnclude those specific requirements in 
the title 11 regulation to the extent thattiiey/ do: not eottflict withthe regulations 
implementing section 504. Judiciary report at 52. 

Paragraph (b)(8), a new paragraph not contained in the proposed rute, prohibits the 
imposition or application of eligibility criteria that screen out or tend to screen out an 
individual with a disability or any class of individuals with disabilities from fulty and 
equally enjoying any service, program, or activity, unless such criteria can be shown to 
be necessary for the provision of the service, program, or activity being offered. This 
prohibition is also a specific application of the general prohibitions of discrimination and 
is based on section 302(bX2XAXi) of the ADA. It prohibits overt denials of equal 
treatment of individuals with disabilities, or establishment of exclusive or segregative 
criteria that would bar individuals with disabilities from participation in services, 
benefits, or activities. 

Paragraph (bX8) also prohibits policies that unnecessarily impose requirements or 
burdens on individuals with disabilities that are not placed on others. For example, public 
entities may not require that a qualified individual with a disability be accompanied by an 
attendant. A public entity is not, however, required to provide attendant care, or 
assistance in toileting, eating, or dressing to individuals with disabilities, except in special 
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circumstances, such as where the individual is an inmate of a custodial or correctional 
institution. 



In addttion, paragraph (bX8) prohibits the imppsition of criteria that "tend to" screen out 
an individual with a disability. This concept, which is derived from current regulations 
under section 504 (see, e.g., 45 CFR 84.13), makes it discriminatory to impose policies or 
criteria that, while not creating a direct bar to individuals with disabilities, indirectly 
prevent or limit their ability to participate. For example, requiring presentation of a 
driver's license as the sole means of identification for purposes of payingby check would 
violate this section in situations where, for example, individuals with severe vision 
impairments or developmental disabilities or epilepsy are ineligible to receive a driver's 
license and the use of an alternative means of identification, such as another photo LD. or 
credit card, is feasible. 

A public entity may, however, impose neutral rules and criteria that screen out, or tend to 
screen out, individuals with disabilities if the criteria are necessary for the safe operation 
of the program in question. Examples of safety qualifications that would be justifiable in 
appropriate circumstances would include eligibility requirements fordrivers 1 licenses, or 
a reauirement that all participants in a recreational rafting expedition be able to meet a 
necessary level of swimming proficiency. Safety requirements must be based on actual 
risks and not on speculation, stereotypes, or generalizations about individuals with 
disabilities. 

Paragraph (c) provides that nothing in this part prohibits a public entity from providing 
benefits, services, or advantages to individuals with disabilities, or to a particular class of 
individuals with disabilities, beyond those reauired by this part. It is derived from a 
provision in the section 504 regulations that permits programs conducted pursuant to 
Federal statute or Executive order that are designed to benefit only individuals with 
disabilities or a given class of individuals with disabilities to be limited to those 
individuals with disabilities. Section 504 ensures that federally assisted programs are 
made available to all individuals, without regard to disabilities, unless the Federal 
program under which the assistance is provided is specifically limited to individuals with 
disabilities or a particular class of individuals with disabilities. Because coverage under 
this part is not limited to federally assisted programs, paragraph (c) has been revised to 
clarify that State and iocal govemments may provide special benefits, beyond those 
required by the nondiscrimination requirements of this part, that are limited to individuals 
with disabilities or a particular class of individuals with disabilities, without thereby 
incurring additional obligations to persons without disabilities or to other classes of 
individuals with disabilities. 

Paragraphs (d) and (e), previously referred to in the discussion of paragraph (bXlX iv )> 
provide that the public entity must administer services, programs, and activities in the 
most integrated setting appropriate to the needs of qualified individuals with disabilities, 
i,e. t in a setting that enables individuals with disabilities to interact with nondisabled 
persons to the fullest extent possible, and that persons with disabilities must be provided 
the option of decliningto accept a particular accommodation. 
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Some commenters expressed concem that §35.130(e), which states that nothing in the 
rule reouires an individual with a disability to accept special accommodations and 
services provided under the ADA, could be interpreted to allow guardians of infants or 
older people with disabilities to refuse medical treatment for their wards. Section 
35.130(e) has been revised to make it clear that paragraph (e) is inapplicable to the 
concem of the commenters. A new paragraph (eX2) has been added stating that nothing 
in the regulation authorizes the representative or guardian of an individual with a 
disability to decline food, water, medical treatment, or medicai services for that 
individual. New paragraph (e) clarifies that neither the ADA nor the regulation alters 
current Federal law ensuring the rights of incompetent individuals with disabilities to 
receive food, water, and medical treatment. See, e.g. s Child Abuse Amendments of 1984 
(42 U.S.C. 5106a(b)(10), 5106g(10)); Rehabilitation Act of 1973, as amended (29 U.S.C. 
794); the Developmentally Disabled Assistance and Bill of Rights Act (42 U.S.C. 6042). 

Sections 35. 1 30(e)(l ) and (2) are based on section 501 (d) of the ADA Section 501 (d) 
was designed to clarify that nothing in the ADA requires individuals with disabilities to 
accept special accommodations and services for individuals with disabilities that may 
segregate them: 

The Committee added this section [501(d)] to clarify that nothing in the ADA is intended 
to permit discriminatory treatment on the basis of disability, even when such treatment is 
rendered under the guise of providing an accommodation, service, aid or benefit to the 
individual with disability. For example, a biind individual may choose not to avail 
himself or herself of the right to go to the front of a line, even if a particular public 
accommodation has chosen to offer such a modification of a policy for blind individuals. 
Or, a blind individual may choose to decline to participate in a special museum tour that 
allows persons to touch sculptures in an exhibit and instead tour the exhibits at his or her 
own pace with the museum's recorded tour. 

Judiciary report at 71-72. The Act is not to be construed to mean that an individual with 
disabilities must accept special accommodations and services for individuals with 
disabilities when that individual can participate in the regular services already offered. 
Because medical treatment, including treatment for particular conditions, is not a special 
accommodation or service for individuals with disabilities under section 50 I(d), neither 
the Act nor this part provides affirmative authority to suspend such treatment. Section 
50 1 (d) is intended to clarify that the Act is not designed to foster discrimination through 
mandatory acceptance of special services when other altematives are provided; this 
concern does not reach to the provision of medical treatment for the disabling condition 
itself. 

Paragraph (f) provides that a public entity may not place a surcharge on a particular 
individual with a disability, or any group of individuals with disabilities, to cover any 
costs of measures required to provide that individual or group with the nondiscriminatory 
treatment required by the Act or this part Such measures may inelude the provision of 
auxiliary aids or of modifications required to provide program accessibility. 
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Several commenters asked for clarification that the costs of interpreter services may not 
be assessed as an element of "court costs." The Department has already recognized tfut 
imposition of the cost of courtroom interpreter services is impermissible under section 
504. The preambfe to the Department* s section 504 regulation for its federally assisted 
programs states that where a court system has an obligation to provide qualified 
interpreters, "it has the corresponding responsibility to pay for the services of the 
interpreters." (45 FR 37630 (June 3, 1980)). Accordingly, recouping the costs of 
interpreter services by assessing them as part of court costs would also be prohibited. 

Paragraph (g), which prohibits discrimination on the basis of an individual's or entity's 
known relationship or association with an individual with a disability, is based on 
sections 102(b)(4) and 302(b)(l)(E) of the ADA. This paragraph was not contained in the 
proposed rule. The individuals covered under this paragraph are any individuals who are 
discriminated against because of their known association with an individual with a 
disability. For example, it would be a violation of this paragraph for a local govemment 
to refuse to allow a theater company to use a school auditorium on the grounds that the 
company had recently performed for an audience of individuals with HIV disease. 

This protection is not limited to those who have a familial relationship with the individual 
who has a disability. Congress considered, and rejected, amendments that would have 
limited the scope of this provision to specific associations and relationships. Therefore, if 
a public entity refuses admission to a person with cerebral palsy and his or her 
companions, the companions have an independent right of action under the ADA and this 
section. 

Diiring the legislative process, the term "entity" was added to section 302(bXlX E ) to 
clarify that the scope of the provision is intended to encompass not only persons who 
have a known association with a person with a disability, but also entities that provide 
services to or are otherwise associated with such individuals. This provision was intended 
to ensure that entities such as health care providers, employees of social service agencies, 
and others who provide professional services to persons with disabilities are not subjected 
to discrimination because of their professional association with persons with disabilities. 

§35.131 Illega! use of drugs. 

Section 35.131 effectuates section 510 of the ADA, which clarifies the Act's application 
to people who use drugs ilfegally. Paragraph (a) provides that this part does not prohibit 
discrimination based on an individual's current illegal use of drugs. 

The Act and the regulation distinguish between illegal use of drugs and the legal use of 
substances, whether or not those substances are "controlled substances," as defmed in the 
Controlled Substances Act (21 U.S.C. 8 12). Some controlled substances are prescription 
drugs that have legitimate medical uses. Section 35. 1 31 does not affect use of controlled 
substances pursuant to a valid prescription under supervision by a licensed health care 
professional, or other use that is authorized by the Controlled Substances Act or any other 
provision of Federal law. It does apply to illegal use of those substances, as well as to 
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illegal use of controlled substances that are not prescription drugs. The key question is 
whether the individual's use of the substance is illegal, not whether the substance has 
recognized legal uses. Alcohol is not a controlled substance, so use of alcohol is not 
addressed by §35.131 (although alcoholics are individuals with disabilities, subject to Ihe 
protections of the statute). 

A distinctionis also made between the use of a substance and the status of being addicted 
tothat substance. Addictiori is a disability, and addicts are individuais with disabilities 
pfotected bytheAct The protection, however, does not extend toactipns- based on the 
illegal use of the substance. In other words, an addict cannot use the £act.o£bis.or hcr 
addiction as a defense tb an action based on illegal use of drugs. This distinctipn is not 
artificial. Congress intended to deny protection tojjrople^v/h^^ of 
drues. whether of not they are addicted; but to | 



A third distinction is the difficult one between current use and former use. The definition 
of "current illegal use of drugs" in §35.104, which is based on the report of the 
Conference Committee, H.R. Conf. Rep. No. 596, lOlst Cong., 2d Sess. 64 (1990) 
[hereinafter "Conference report"], is "illegal use of drugs that occurred recently enough to 
justify a reasonable belief that a person's drug use is current or that continuing use is a 
real and ongoing problem." 



Paragraph (b) provides a Hmited exception to the exclusion of current illegal users of 
drugs from the protections of the Act It prohibits denial of heatth services, or services 
provided in connection with drug rehabititation to an individual on the basis of current 
illegal use of drugs, if the individual is otherwise entitled to such services. A health care 
facility, such as a hospital or ctinic, may not refuse treatment to an individual in need of 
the services it provides on the grounds that the individual is illegally using drugs, but it is 
not required by this section to provide services that it does not ordinarily provide. For 
example, a health care facility that specializes in a particular type of treatment, such as 
care of burn victims, is not required to provide drug rehabilitation services, but it cannot 
refuse to treat a individual's burns on the grounds that the individual is illegally using 
drugs. 

Some commenters pointed out that abstention from the use of drugs is an essential 
condition of participation in some drug rehabilitation programs, and may be a necessary 
requirement in inpatient or residential settings. The Department believes that this 
comment is well-founded. Congress clearly intended to prohibit exclusion from drug 



treatment programs of the very individuals who need sudi programs because of their use 
of drugs, but, once an individual has been admitted to a program, abstention may be a 
necessary and appropriate condition to continued participation. The final rule therefore 
provides that a drug rehabilitation or treatment program may prohibit illegal use of drugs 
by individuals while they are participating in the program. 

Paragraph (c) expresses Congress' intention that the Act be neutral with respect to testing 
for illegal use of drugs. This paragraph implements the provision in section 510(b) of the 
Act that allows entities "to adopt or administer reasonable policies or procedures, 
including but not limited to drug testing," that ensure that an individual who is 
participating in a supervised rehabilitation program, or who has completed such a 
program or otherwise been rehabilitated successfully is no longer engaging in the illegal 
use of drugs. The section is not to be "construed to encourage, prohibit restrict, or 
authorize the conducting of testing for the illegal use of drugs." 

Paragraph 35.1 3 l(c) clarifies that it is not a violation of this part to adopt or administer 
reasonable policies or procedures to ensure that an individual who formerly engaged in 
the illegal use of drugs is not currently engaging in illegal use of drugs. Any such policies 
or procedures must, of course, be reasonable, and must be designed to identify accurately 
the illegal use of drugs. This paragraph does not authorize inquiries, tests, or other 
procedures that would disclose use of substances that are not controlled substances or are 
taken under supervision by a licensed health care professional, or other uses authorized 
by the Controlled Substances Act or other provisions of Federal law, because such uses 
are not included in the definition of "illegal use of drugs." A commenter argued that the 
rule should permit testing for lawful use of prescription drugs, but most commenters 
preferred that tests must be limited to unlawful use in order to avoid revealing the lawful 
use of prescription medicine used to treat disabilities. 

§35.132 Smoking. 

Section 35.132 restates the clarification in section 50I(b) of the Act that the Act does not 
preclude the prohibition of, or imposition of restrictions on, smolong in transportation 
covered by title II. Some commenters argued that this section is tob limited in scope, and 
that the regulation should prohibit smoking in all facilities used by public entities. The 
reference to smoking in section 501, however, merely clarifies that the Act does not 
require public entities to accommodate smokers by permitting them to smoke in 
transportation facilities. 

§35.133 Maintenance of accessible features. 

Section 35.133 provides that a public entity shall maintain in operable working condition 
those features of facilities and equipment that are required to be readily accessible to and 
usable by persons with disabilities by the Act or this part. The Act requires that, to the 
maximum extent feasible, facilities must be accessible to, and usable by, individuals with 
disabilities. This section recognizes that it is not sufficient to provide features such as 
accessible routes, elevators, or ramps, if those features are not maintained in a marmer 
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that enables individuals with disabilities to use mem. Inoperable elevators, locked 
accessible doors, or "accessible" routes that are obstructed by furniture, filing cabinets, or 
potted plants are neither "accessible to" nor "usable by" individuals with disabilities. 

Some commenters objected thatthis section appeared to establish an absolute 
requirement and suggested that language from the preamble be included in the text of the 
regulation. It is, of course, impossible to guarantee that mechanical devices wiH never fail 
to operate. Paragraph (b) of the final regulation provides that this section does not 
prohibit isolated or temporary interruptions in service or access due to maintenance or 
repairs. This paragraph is intended to clarify that temporary obstructions or isolated 
instances of mechanical failure would not be considered violations of the Act or this part. 
However, allowing obstructions or "out of service" equipment to persist beyond a 
reasonable period of time would violate this part, as would repeated mechanical failures 
due to improper or inadequate maintenance. Failure of the public entity to ensure that 
accessible routes are properly maintained and free of obstructions, or failure to arrange 
prompt repair of inoperable elevators or other equipment intended to provide access 
would also violate this part. 

Other commenters requested that this section be expanded to include specific 
requirements for inspection and maintenance of equipment, for training staff in the proper 
operation of equipment, and for maintenance of specific items. The Department believes 
that this section properly establishes the general requirement for maintaining access and 
that further details are not necessary. 



§35.134 Retaliation or coerciou. 



